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Wass the firſt edition of the following treatiſfe 
was publiſhed, ſeveral points of importance re- „ 
mained doubtful; moſt, if not all, of theſe have 4 
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been decided in caſe h. have. ſince. o "ol 
the alterations rendered megeſſi by Meſe A 


have been made in, the. pre id tl 

Shag | £2. 48... v7 A Sg. \ 
author is not aware that any. ching mate ial has 
been omitted which might be found uſeful in ſuch 1 
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1 Treatiſes are already before the public d on 
the ſubject of the following ſheets : Without at- 
tempting to appreciate the reſpective merits: of theſe 
performances, or to compare them particularly with 
his own, the author of the preſent publication feels 
it neceſſary to obſerve, that the plan of his work dif. | 
fers very materially from either of the others. He | 
has endeavoured to produce a compoſition, which, 


without diſguſting the profeſſional reader, may be 


eaſily comprehended by men of buſineſs, and ſerve 
as an elementary treatiſe to the ſtudent. In exe- 
cuting this plan, he has given, under each diviſion, 


an hiſtorical deduction of the opinions which have © 


been held on the point immediately under diſ- | 
cuſſion, and concluded with the law as ſettled by the 
lateſt deciſions, where, in fact, it has been ſettled, 


Where the point remains ſtill in doubr, he has 
' ſtated the arguments on both. ſides of the 1 


How far he has ſucceeded in the execution, e 


. public only can decide. 4 


No. 4, Hare Gen. Temple, 
. Oftober, 1790. 
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In : the infancy of mankind, nature pointed out 
the ſimple mode of exchanging one commodity for 
another, by a comparative eſtimation of their reſ-: 
ſpective values, dictated by the immediate wants „ 


pation of a merchant. became a. diſtin profeſſion; i 
of a more diſtant gain introduced a more N 
exact appretiation of the value of the ſeveral articles; 
and a common ſtandard, -under the min 
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commerce in the ancient world, that the only i im- 
provement, till long after the ſubverſion of the 
Roman empire, was the reduction of the rude 
pieces of antiquity to a more commodious form, ; 
under the ſanction of the ſtate. It was reſerved for 
an oppreſſed people, conſidered as the outcaſts of 
mankind, in an unenlightened age, urged by the 
neceſſity of their fityation, to introduce into N 
at leaſt, if not to give birth to, a method, by which 
the merchants, of regions the moſt remote from 
| each other, could convey the means of procuring 
the value of their commodities, without the incon- 


Monteſ- veniency of tranſporting gold or filver.—A bout 


quieu, I. 21, 


c. 16. the middle, or towards the end of the thirteenth 


century, the Jews, driven by the exactions of the 
Prince, from England and France, took refuge in 
Lombardy, and from thence gave to merchant 
ſtrangers and travellers, ſecret letters on thoſe ts. 
whom they had entruſted their effects in the lines. 
countries; who honourably difcharged the truft - 
repoſed in them, by complying with the orders con- i 
tained in the letters.—In the courſe of time theſe 
letters received a fixed form, and had conferred on 
5 them the name of Bil Is or ExcHaNnGE. | 
Ir is by means of theſe bills of exchange, that 
money is now uſually remitted from orie country 
to another: The parties to them are generally four, 
two at the place where the bill is drawn, and two at 
the place of payment; as where A, a merchant at 
Amſterdam, owes money to B, a merchant in Lon- 
| don, inſtead of _— the 0 in . ro B. 
5 | 1 ON bo. 


able to whomſoever he ſhall appoint in London. 


ing it defies MORN. . F t or aha 


| Payable ta bearer. | 


-ANÞ PROMISSORV norks. 33 5 1 


he . to C. another merchant at Amſterdam, 
to whom D, a fourth perſan, reſiding in London, 
is indebted to an equal amount; A pays to C e 
money in queſtien, and receives from him a bii 
directed to D to pay the amount to B, or to ax 
one appointed by him, who ſends it to his corret- 


pondent B, wich an order that the mogen be mid . . 


to him by D. 

Bor it frequently 3 that only mp. per- 7 
ſons are concerned, as where A, reſiding at Am- 
ſterdam, and wiſhing to remit money to B at In- 
don, for goods bought of him, and having C, a 


debtor alſo at London, addreſſes his bill to the 


latter, deſiring him to. pay the ſum mentioned to 
B, or to his order, to whom he then Gods it by. 
letter. ret ig 

On if Lbeat Exeter, and incendiog to gato Lay» Bess, 


| don, and wanting money, I may take it up of friend * —_— 7 


at Exeter, and give him bills drawn on myſelf, Pay- 


Tuxkx may alſo be only two parties gane 82 


in the formation of a bill, as where the perſon mak. Per Holt, 


'# - 


'A BILL op r cherefore: may 7 defined r= 8. 


to be an open letter af requeſt, addreſſed by one. 
perſon. to. a ſecond, defiring him to pay a furs. of \ : 


money to a third, or to any other to whom that 555 
third perſon thall ander it to be paid: or it may be 
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. NATURE, &e. or BILLS or EXCHANG?, 


drawer ; he to whom it is addreſſed the PENTON | 
if he undertake to pay the amount, he is then called 
the acceptor. The perſon to whom it is orde 0 
be paid is called the payee, and if he appoint another f 
to receive the: money, that other i is called the in- 
donſee, as the payee is with reſpect to him the in. 
dorſer; and any one who happens for the tine ty to 
be i in poſſeſſion of the bill, is called the bolder of i it. 
Tux time at which the payment is limited to be 
made is various, according to the circumſlances of- 
the parties, and the diſtance of their reſpective re- 
ſidences. Sometimes the money is payable at Abi, 
ſometimes at ſo many days after fight; at other 
times, at a certain diſtance from the dole.—Ujance 
is the time of one, two, or three months after the 
date of the bill, according to the cuſtom of the 
places between which the exchanges run. Double 
or treble uſance, is double or treble the uſual hem. 5 
and half ufance is half the time. © 7 
© Usaxcs between London and any pate of Franc, 2 


is thirty days after date. -_ . 


Berw zx London and the Wong gls ces 
Hamburgh, Amſterdum, Rotterdam, Middleburg, | 
Antwerp, Brabant, Zealand, and e one 
calendar month after the date of the bill. | 
BETWEEN London and Spy 85 Portugal, 
calendar months. FFF e 
eee and Rs | Le ghd a; Mita, 
FETs and Rome; three calendar. isnt: e 
Tux uſance of eee on 1 Spain wn 


1 is two months.” . OH 2 


— * l A. Fs 
* 1 2 c ” 


— Sed PR 


: * 
| On aas Flanders, Bra and on any! place % 
in Holland or Zealand, is one month. TM 


places in Germany, on Hamburg and Breſlau, four- 
teen days after ſight, two 9 80 een wn 4 
and half uſance ſeven, ' ali 3 5 

Har uſance, when the! nge is one FE "og 
ſhall contain fifteen days, notwithſtanding, Be] * 

| | h of the months. „5 55 _ 

Warns the time, after the expiration of which: a 4 
bill; is made payable, is limited by months, it muſt 
be computed by calendar, not lunar months: Thus, 
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on a bill dated the firſt of January, and payable EP | 
: | one month after MT the Anon. ape on 1 firſt 5 
e of Februar. 7 OT 
e O this account it is 4 in 1 rk, = 4 
e WM where the bill is dated the laſt day of a month, ſom . 
„ WI difficulty may ariſe from the manner in which tar 
us day is expreſſed, on account of the inequality / 
„in the length of the months: Thus in caſes of bills 
| WW payable one month after date, if the date-be ſimply | | 
E: the laſt day, and the number of the day be not ex- 5 
> preſſed, it is ſaid the r month expires the laſt qay of | ; 
ne the ſucceeding. month; as if it bear date the 4. N 
5h day of February, the time docs not expire till th 5 
d 31ſt of March; but if the number of the day be er 1 
5 preſſed, the month expires on the day correſſ _ q =} WR 
ning in number to the date: as if the date be the ASH: ST 
5 of February, the time expires on the 28th of March. 
—0n the ane princ We” it would ſeem, where the BD 
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date is the 31ſt of March, the time will not expire 
till the firſt of May, but where it is the laft ha of 


Match, it expires the 3oth of April. 
Bur this difficulty can hardly ever occur in pre- 


tice, as it is apprehended the inſtances of bills 


dated the laſt day of a month are very rare: and 
where one month is longer than the ſucceeding one, 


it is a rule not to go, in the computation, into a 


third: Thus, on a bill dated the 28th, 29th, zoth, 


or 31ſt of January, and payable one month after 
date, the time expires on the 28th of February i in 
common years, and in the three latter caſes, in 


leap year, on the 29th. 


Tur general rule of law is, that when computa- 
tion is to be made from an act done, the day in 
which the act is done muſt be included; becauſe 
the law, unleſs to prevent miſchief or inconve- 
nience, admitting no fraction of a day, the act ge- 


lates to the firſt moment of the day, and is conſi- 
dered as done then. But when the computation is 


to be from the day itſelf, the natural conſtrudtion 


of the words imports that the day muſt be excluded: 


Thus where a leaſe is made to commence from he. 


day of the date, the day is excluded, and it begins 


the next day, but if it be to commence from the 
making, the day is included. With reſpect to bills 
of exchange, however, the caſe is different: The 
cuſtom of merchants, which makes part of the lat 
of the land, being, that where a bill is payable at ſo 
many 185 alter ſight, or from the date, the day of 


g FE. „ p Feen, | 


6 
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AND PROMISSORY NOTES. | | 


' preſentment or of the date is excluded. Thus, 
where à bill, payable ten days after ſight, is pre- 


ſented on the firſt day of a month, the ten days ex- 


pire on the eleventh; where it is dated the firſt, and 
payable twenty days after date, thefe expire on the 
twenty-firſt. Where there is no date, and the pay- 
ment is directed to be made fo many days after 
date, the date is taken to. be the OFT which it 
iſſued. | 


the 21ſt of March: But from cauſes which it is fo-. 
reign to the purpoſe of this treatiſe to explain, in 
1582, the equinox having changed from the 21ſt 
to the 11th of March, Pope Gregory XIII. or- 
. dered ten days to be taken out of the RO... 
and the 11th day of March to be reckoned as the 
21ſt. This edict was generally obeyed by the na- 
tions who acknowledged his-authority, but moſt of 
the Proteſtant countries continued the former me- 


thod of reckoning their time, and from ae þ 


aroſe the different modes of computation, which 
now obtajn in Europe under the denominations of 
Old and New Style. Since the days of Gregory, 

the equinox has receded one day, ſo that there are 


eleven days of difference between Old and New *. 


Style; or, in other words, the firſt day of any 


Tur . equinox, as the year was rectified 7 oa he, 
Julius Cæſar, happened to fall, in the year 325, on — 


oy 


FR. , 


month, according to the ol 128 is the 118 EEE 


| according to the ne. 
Orp Style now prevails in Muſcovy, Denmark, 
Hollie, e Utrecht Gueldres, Eaſt F rieſ- 


1 
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. NATURE, e. © or BILLS OF. | EXCHANGE," TE 
8 land, Geneva, and in all the Proteſtant princi ali. 
3 ties in. Germany, and the Cantons of Switzerland. | 

1 New Style, in all the dominions ſubject to the 
3 1 Crovn of Great Britain, i in Amſterdam, Rotterdam, 
| Leyden, Haerlem, ' Middleburg, Ghent, Bruſſels, 
Brabant, and in all the Netherlands except Utrecht 
and Gueldres; and in France, Spain, Portugal, 
Italy, Hungary, Poland, and in all the 'Popiſh 
principalities of e and — Cnet 35 
Switzerland. + | 

 - Wurxe a bill, 1 10 at a certain time from 
the date, is drawn at a place uſing one ſtyle, and 
remitted to a place uſing the other, the time is to 

be computed according to the ſtyle of the place a 

which it is drawn. Thus, on a bill payable the 1ſt 
of March, old ſtyle, and payable here one month 
aſter date, the month is to be reckoned from the 
es . I 12th of March, becauſe that day, according to the 
5 nev ſtyle, correſponds to the firſt CONE! to the 
Tf RRM 7s, 0 Fe 
Sören rial as ner of a bill makes ah 40 | 
both according to the old and new ſtyle, writing the 


one above and the other below, a a ſmall. line drawn 
5 between them, thus: FV 
1 158 * * L E | 1 March #- 15 6 her 
6 5 8 « Rennes, in his Lex bee page 484; bes. 25 I» 9 695 | 
3 5 that a bill payable on a certain day, is due on the day mentioned, 
| according to the ſtyle of the place on which it is drawn, which 
: ene to the reaſon and nature of the 1 my 


— ? I Y * 


"Warns 


> 


any. > PROMISSORY Nor. ogy 1" 
. a bill is payable at a time Met acht, Z e 
chexs can be no difficulty ; the time muſt cident7x 0 
be computed. according to e of the SE." 55 
where it is. payable. - © „„ 
A cusrou has obtained hat 8 tar Days + ; 
a perſon to whom a bill is addreſſed, ſhall be allow- 3 
ed a little time for payment, beyond the term nenn 
tioned in the bill, called days of grace. But the a E 
number of theſe days varies, nnn to the cuſ- W 
tom of different places. 3 8 
Snxar BRITAIN, Ireland, Bergamo and a Vienna, | 
En RANKFORT, out of the ti time of ihe fair, Gai days. „ 
Lrrsiek, Naumburg, and Augſburg, five 6 
Vexrcs, Amſterdam; Rotterdam, Middlebun g +» 
| Antony Cologa, Nene and N ä 
ee e 3 3 
Dax rzick, K 5 Fa 10 ten days. Weis „„ 
_ HamsyRe and Stockholm, twelve days. A 
Napkrs eight, Spain e omg. fiſieen, and © to 
"Omen thirty days. e 1 by 5 
Lschonxz Milan, and fome other places ills, IT 
no fixed number. 5 it To, ö 5 95 >þ 
 _. Sunvars and holy-days ar are ct in \ thi 10 100 „ 
pite days at London, Naples, Amſterdam, Rotter 5 25 
dam, Antwerp, Middleburg, Dantzick, Koningſ. 4 


3 


berg, and France; but not at Venice, Cologn, Breſ-\ \ Nt 


lau, and Nuremberg. At Hamburg, che day on 5 
which the bill falls due makes one of ee A 
5 ait it is he w elſewhere. e e > 

; 7 25 £ 5 . : 5 5 1 | 5 by, 
83 1 + LID 
2 . 
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In England, if the laſt of the three days happens 


to be Sunday, the bill is to be paid on Saturday. 


Bur bills payable at fight, are to be my without 


any days of grace. 


Form of 
Bills of Ex- 


Change, 
Beawes, 


484. 


Tur ſtyle admits of ſeveral variations, a 
as one or more bills ate granted for the ſame ſum; 
or according to the iime of payment, or the place of 


payment, (though the latter be ſeldom mentioned) 


as, at his own houſe, —at the houſe of A. B. &c. or 
according to the ſpecie in which payment is to be 
made, as in Engliſh money, French money, &c. or 
according to the different kinds of value received 
for them; for though bills in Britain bear only 
value received in general, yet bills drawn in other” 
countries uſually particularize whether the value 
was given in money, goods, or bills, or according 
to the number of perſons concerned in the bill; 


| for bills may be drawn by and upon, and payable 
to, not only ſingle perſons, but alſo perſons in com- 


pany or co-partnerſhip; or according as the perſon 


1 on whom it is drawn is to expect further direction 


or not from the drawer, and ſo run thus, as per ad. 


vice from your humble ſervant ; or thus, as per advite 
from A. B. or without furtber advice. 
BrLLs of Exchange are diftinguiſhed by the ap- 


pellations of foreign and inland bills; the firſt being 


chants had eſtabliſhed a ſyſtem of cuſtoms relative 


thoſe which paſs from'one country to another, and 
the latter ſuch as paſs beeween parties reſiding in 
the ſame country. The univerſal conſent of mer- 


— — — „ 
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K 


law in every commercial ſtate. 


effect under the diſtinct juriſdiction of ſovereigrit 
independent of one another, the merchants of dif- 


» * 2 Wwe ww 


every reſpect conſidered in the ſame light in the 


which was united under one firm goverment, 
where, in the infancy of commerce, the tranſactions 


importance; and where, from the better regulated 
police and cafier communication between the dif. 
ferent parts of the kingdom, gold and filver could 


this mode of negociation was introduced at a very 


inland bills of exchange firſt began, ſo that inland 


fome circumſtances, of which notice will be taken 
in a ſubſequent part of this treatiſe. At length, 


Tnovuc the object of Bills of Woking was at 
firſt to be the medium of remittance between djf= 
Prent countries, yet in Italy, Germany; and France, 85 
where the trading cities, though included within 
the limits of an extended government, were in 


ferent cities of the ſame country very ſoon adopted 
them in their mutual tranſactions, and they were in 


one caſe as in the other. But in this country, 


of one trading town with another were of but little 


be conveyed with greater ſafety ; it appears that 


late period, for Lord Chief Juſtice Holt is reported Mic. 
to have ſaid, that he remembered Toben actions on 2 29 


bills rherafelves cannot be ſuppoſed to have been 
very frequent before the reigh of Charles II. And 


\ 


when they were introduced, they were not regarded I 
with the ſame favour as foreign bills, differing in 


however, the egiſlature, ſenſible of the advantage 5 
| ariling.. 5 


to feteign bills, which was adopred as part of a e 


nn 


3 170 W. 
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arifing 1 to trade from this mode of payment, wi two 
different ſtatutes, ſer them on nearly the ſame ſoot- 


ing with foreign ones; ſo that what was the law 


and cuſtom of merchants with reſpect to the one, 


is now, in moſt reſpects, the eſtabliſhed law of the 


country with reſpec to the other 1 


Tuxkx is; however, one circumſtance in which 


they differ with reſpect to practice: Inland bills 


are generally ſingle, there being only one of the 


fame tenor and date, whereas foreign bills are 
uſually in ſets, conſiſting of three bills of the ſame 


tenor and date, a method adopted by way of pe. 
caution to guard againſt the riſk of miſcarriage. | 


Tus following precautions are recommended by 
Beawes, in the drawing of a Bill of Exchange. iſt, 


That it have its date rightly and clearly expreſſed. 


adly, That it have the name of the place where it 


is made. 3dly, That the. ſum be expreſſed ſo 


diſtinctly, both in words and figures, that. na ex- 


ceptions can be taken againſt it. Athly, That the 


payment be ordered and commanded. 5thly, That 
the time of payment be not dubiouſly expreſſed; not 
ſooner nor later than has been agreed on. 6thly; 


The perſon remitting the bill muſt particularly ob- 


ſerve, that the name of the perſon to whom pay 


ment is to be made, be properly ſpelled; or if it 


be made to his order, that thoſe words be clearly 
_— written. | 7thly and 8thly, e muſt obſerve whether 


his own name be there, and the value gf bim be e 


preſſed. 9gthly, He muſt obſerve that the bill be 


; baden by bh: drawer... een The drawer 


muſt 
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oft otincipally look to* the direction of the bil, 
that it be true, and directed to the right perſon. 
Iithly, They muſt both ohſerve, that the BEE - 
where the payment is to be made (and. the coin or 
ſpecie in which the bill is to be paid) be fully ex- 
preſſed in the ſuperſexjption or body oof the bill; and 
if the drawer draw upon one not living at the | 
place where the bill is intended to be paid; then 

the remitter muſt obſerve, that as well the place 
where the perſon | lives that i is to pay, as the . 
e PO is bo be made, be r 1 
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Londen, Jan, 150, oa. Are et Eo dE dt 

"Dk for L. be, 

* Gghe e of this? any: only Bill of Exchange) 

pay to Mr. John Rogers, or order, Fifty Pounds. | 

ſterling, value received of him, and place the ſame 

to e as oy advice ( pickers _— 
from fp „ e oy ule 
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To Mr. ths Kendrick, 


NATURE, Ge. OF BILLS OF EXCHANGE, 


Lundin, the 1 875 FP Fanuary, I 782. 
| Exchange far 1 0,000 Liv. 7 ourniſes. 
Ar fifteen days after date (or at one, two, &c. 


5 uſances) pay this my firſt Bill of Exchange, ſecond 


and third of the ſame tenor and date not paid) to 


Meſſrs. John Rogers and Co. or order, Ten Thou- 
ſand Livres Tournoiſes, value received of them, and 
place the ſame to account, as per advice from 


e Brncn arr. 


To Mr. Henry K. endrick, | 5 ES 
Banker, in Paris. 7 3 
—— > | . 

No. II. 6.) e 


pane, Jan. 18th, 1782. 

„„ + Enohane on 10,000 Liv. Cu 
Ar fifteen days after date (or at one, two, &c. 

uſances) pay this my ſecond Bill of Exchange, (the 


firſt and third of the ſame tenor and date not paid) 

to Meſſrs. John Rogers and Co. or order, Ten Thou- 
ſand Livres Tournoiſes, value received of them, and 
| place the ſame to account, as per advice from 


| TroMas BExCRATE: 


Rb, * 3 p 
=" Þ 2 42 beg Ef ? 
Toe * k 8 : »#; 


AND PROMISSORY NOTES. . 


No. II. (3.) 
London Fan. 18, 1782. 

Exchonge for 19,000 Liv. 7 ouriſes. 
Ar fifteen days after date (or at one, two, &c. 
ſances) pay this my third Bill of Exchange, (the 
rſt and fecond of the fame tenor and date not 


aid) to Meſſrs. John Rogers and Co. or order, 
en Thouſand Livres Tournoiſes, value received 


* 4 : Ex % 
paw ey - 1 dg! g E 2 * 
5 A. Dag — I . TP” p — 8 


* 

— 

„ 
fl - 


1 25 1 SSS 
. r 8 


— None 


„f them, and place the ſame to account, as Lag 
dvice from | Ted : 
5 ; Twinks n e 
o Mr. Henry Kendrick, | „„ „„Cöow 
Bauker, in Parts. 7 ne on „ 
— 4 $6 5 
No. III. 
| Lale . I 8h, 1782. va, 
: , 5 e for D. 1000. 5 PSY 4 
Ar ts pay this my firſt of Exchange to Mr. N 
- sgnatio Teſtori, (or to the procuration of Mr. Ignatio * 
reſtori) One Thoufand Ducats Banco, value re- A 
eived of Mr. Gregory Laman, and place it t to ac- INN - 
ount, as per advice from 55 | 1 
on NIcaoLas Ars 4 
To Mr. James Robottom, | SE Tr gre Y 
Merchant, in Venice. : 4 
| „ 
. 4 No. 3 ? 


_— | KATURE, ke. or BILLS or nxexapoy, - 
2 No. Iv. +, 
un 185 184, 1782. . 


Eucbunge for I 600 bene 5 ; 


1 hs Alen FRO fight, (or uſance, &c.). pay this 
my firſt of Exchange, (ſecond- and third as above) 
to Samuel Fairfax, Eſquire, or order, One Thoufand! 
Six Hundred Mil-Reas, value received of ity, | 
and E it to ee as per advice from 

wa JerEMIAH Toxin, 
75 205 76. e and Black, „5 Ro 


; e at Liſtes. „ „ 
* : | | 55 he 


4 * : : 4 N bo | . = No. * 
1 London, Jan. 1 8th, 1782. Re I | EY 


. ae, 2 273. 156. FAT) at 35 869 a 
| | CE per L. Heri. „ 
+5 88 Er two uſo's and a half, pay this my firſt of Ex: W | 
i= "8 = change, ( ſecond, &c.) to Mr. Joſeph Jacobs, or: 
order, Two Hundred and Seventy-three Pounds; 
Fifteen Shillings ſterl. at thirty-five ſhillings and 
teten gropts; per pound ſterling, value eric 
2²L²VMM James Merryman, and Aer it to account, 3 | 
8 advice bom. | : 
/ LY . TY 755 Jonnzon, | 
A To Mr. David Hit, Eo Ol b; 


| Merchant, at 22 pr: 


Aus ee 0 13 


*. 4 Londen 22 ee 1789. 5 5. 08 Fo FE 

Fer C. 200 flerl. at 35 Sb, Flemips, „ 

Two mais after date of this n „ 

| change, (ſec#hd, &c.) pay to D. E. or order, at hies 

oon houſe, Two Hundred Pounds fterl. at — - 
(WH five ſhillings Flemiſh per pound ſterling, value re- . 

ceived of him, and paſs ma e to en as 

per "—_— from | e $4 =— 

E 1 N Your, de. 5 

To Mr. Peter Par. 

Merchant, at Amſterdam. | 


Nou Mir +4. 
No. 10. . Sept. 22, 1765. Ci. 200. ; | 
MM Par to me, A. B. grocer, in London, or order. 
on the firſt day of November next, the ſum of Two 4 
| Hundred Pounds i in | goods . Z 
1 Loßr humble . - 5 1 
75 C. H. Pale, a by e pO te We jms BEE | 


| 
i , ky 1 F *7 + > $2 

T AG eſininfeer. ff.. TN 
e ik, . 5 


It is uſual wiaw- the deahidel deans a bill or draft on "il = 
banker, or on a perſon on whom he n draws, to number 


the bill in this manner. e I F 


2 


6 Mod, 
Jos + 
2 Anne, 


7537» 759, 

and pream- 

} ble 0.3 & 

ſ 255 4 Ann. c. 
| . 9. 
: 


ſtances, a leſs complicated mode of payment. than 
and circumſtances rendered eredit from the mer- 


chant or manufacturer who ſupplisdl him with | 
goods, abſblutely neceſſary, might have fo. limited 


der, or to the bearer at large; and at firſt theſe 


2&1 debt; for it was held that a en Note was 
not aſſignable or indorſible over, within the cuſtom 


mos? who firſt, drew and ſubſcribed the note; and 


NATURE, c. or BILLS OF axenaxct, | 
As commerce advanced in its progreſs, the 80 | 5 
tiplicity of its concerns required, in. many in- 


by Bills of Exchange. A trader, whoſe, ſituation | 


a connection with the commercial world at large, | 
that he could not eaſily furniſh his creditor with 2 
Bill of Exchange on another man; but his own re- 
ſponſibility might be ſuch, that his ſimple promiſe 


of payment, reduced to writing for the purpoſe of 


evidence, might be accepted with equal confidence 


as a bill on another trader: Hence, it may reaſonably | 
be conjectured, Promiſſory Notes were at firſt in- | 

| troduced; and the period of their introduction ap- 
pears to have been about 3⁰ years before 196 Nd 
of Queen Anne. 


A Promiſſory Note may be defined t to bs an en- 
gagement in writing to pay a certain ſum bf money 
mentioned in it, to a perfon named, of to his or- 


— 


( 


notes were conſidered only as written evidence. of 


of merchants, to any other perſon, by him to hom 
it was made payable; and that if, in ad, ſuch a 
note had been indorſed or aſſigned over, the perſon 
to whom it was ſo indorſed or aſſigned, could not 
maintain an action, within the cuſtom, againſt, the 


3 


* 


ſuck action. But at lengtſi they were recognized = 
by che legiſflature, and put on the ſame ſooting 
with inlund Bills of Exchange, by a ſtatute which 
enacts, hat from the. firſt of May, 1705, all 


notes in writing made and ſigned by any perſon 


* or perſons, body politic or corporate, or by the 
« ſervant or agent of any corporation, banker, 


goldſmith, merchant, or trader, uſually. intruſted 
9 « by him, her or them, to ſign ſuch Promiſfory 
« Notes by him, her or them, whereby ſuch perſon 


* or perſons, body politic or corporate, his, her or 


« their ſervant or agent as aforeſaid, doth or ſhall 
« promiſe to pay, to any other perſon or perſons, 


body politic and corporate, his, her or their 


* order, or to bearer, any ſum of money mentioned 
te in ſuch note, ſhall be taken and conſtrued to be, 
” = virtue thereof, due and payable to any ſuch 


perſon or perſons, body politic, and corporate,” 


"to whom the fame is made payable; and alſo 
"6 every ſuch note ſhall, be aflignable or indorfible 7 


* over in the ſame manner as Inland. Bills of 


_ change; and that the, perſon, & c. to whom ſuch 
« ſum is by ſuch note made payable, may maintain | 
an action for the. ame, in the ſame manner as 


« they might do om an Inland Bill of Exch 
N made or drawn Fcopyding, 1 the cuſtom. of mer- 


« ric — eee eee, the 
perion; &. to whom ſuch 
7 . 5 Fan et note 


— — 


body poli- 


3 Pg Fe 


C. 9. _ 


1 
e Jo : : 7 55 


w a> - 
a — 1 —„V— OR Gro ———5ð . — 2", CE — 
* 


20 


g Vid. 23 


Geo. 3. c. 


| 49+ 


a 


8. 


[i 


* 


NATURE, &. oF BILLS or 7 EXCHANGE, ine, 
«note is indorſed or aſſigned, or the money. therein 


mentioned, ordered to be paid by indorſement | 


e thereon, may maintain an action for ſuch ſum of 
« money, either againſt the perſon, &c. who or 


* 


Fo 


* whoſe agent ſigned ſuch note, or againſt any of 


t the perſons who indorſed the ſame, in like e 
ner as in caſes of Inland Bills of FOR: 


* 


PROMISSORY 5 NOTES are in theſe forms 


. 10. 
A 3 15, 5 1 - Bok. 


< promiſe to pay G. F. or bearer,'« on demand, 
Ten Pounds, for value received. | 


\ 


* 
4 4 
k I g * 0 2 4% 
— 5 4 . * j — * ** 
K - 7 > , $ - $0 
? * 3 a — 2 WS 


Londen Famuary t. „ 1 790. 


Two months aſter date, we or either of us pre. 


miſe to pay to Mr. C. B. and Co. or order, Thirty 


Pounds Twelve Shillings and Sixpence, value re | 


ceived. 


v. E. 


* " 1 
7 L #.Þ 3 « 
d 1 ; 
_ * 
t — 9 9 Ke , 11 af $4 t : f 
* - U ET 5 5 Ls - * 3 FISTS; \ 5 4 » $ ö * 
8 4 5 l : 
— ; * A 
th” þ - bu ; 5 33 


2 5 © * 3 N *+ £1 . 12 N 
ow > 15 . N. A err 


TIII the eyed of Geo- UI. "theſe notes 
and bills were written on a plain piece of paper 


unſtamped: By 3 ſtatute made in that year, certain 


duties were impoſed on "every piece of vellum, 


$ "+ $5 
1 * . 6 S 4 
8 * 
_ i 
. % 8 % 
* . 
1 
* 


parchment or paper, on which Bills and Notes, 


OP under certain k deſcriptions, ſhould'bewritten, 
- en | 


; 4 


AND PROMISSORY NOTES. 


2 or + pings. By a ſubſequent Act theſe 
duties are taken off, and others impoſe in hate: 
ſtead. 

By. this Hy "arg the * on Inland Bills 
and Notes vary according to the different claſſes 
into which they are diſtributed, by the proviſions 
of the ſame ſtatute. 

Ons diſtinction is marked between thoſe in 


47 4 * 
3+ . 
21 
* * 


. 


- wy 55 


which the ſum expreſſed does not exceed Le 200 


and thoſe in which it exceeds that ſum. 
Or thoſe in which the ſum does not exceed . 200 
there are two general diviſions; thoſe payable 


on demand, and thoſe payable otherwiſe W on 


| demand. 3 a 


Or thoſe payable on demand u diſtinction is mods : 
between Bills of Exchange, Drafts or. Orders, for 
the payment of money on demand, and Promiſſory 


»o. 


Notes, or other Notes f a the e of 22 to 


** 


the Zearer on demand. 

Tus latter kind may be re- iſſued without being 
ſubject to the duty a ſecond time; and the holder * 
has the ſame remedy for the recovery of the ſum 
expreſſed in them, after their being re- iſſued, as 


he would have had at firſt. But of theſe there are | 


two claſſes—thoſe which may be re- iſſued from 
time to time, after payment at the place where bey 
were firſt iſſued; and thoſe, whichgmay be re-iſſued 
from time to time, after payment at the ſame place, 
or any other place, than where they were firſt iſſued. 


The firſt may be for ſums not exceeding C. 200, = 


the ſecond for a not OPER L. 3 5 


8 C.7, L, 


— 


* 


14 


22 TE, e OF e or en ANGE, 5 E 


; we 
* 


** . Duties on Bills & Eackane Prafis or Orders, for the 
ne of Money on demand. Tn. 
ä „ TIRE 
„ : 8 . f | „ 1 
rer any fm amovating 6 to 40s. not exceeding 5 Guineas. . 
— — exceeding 5 Guineas,——L. $0 
X exceeding J. 30 — 
| — exceeding 10 — 
— exceeding — — 
For N ſum from 200 eme, 


Duties on Bills of 1 Drafts or Orders, pride 
otherwiſe than on demand, and Promiſfory Notes, or ivr. 
N payable cher wi than to the bearer on an. 

* 3 5 | wo bY 

For any fam lin to 4or. n not otexceeding 4. 30 — 0 6 

— — Sis 7 


0 
50 
1 | 
2 


For a any fum from - | 200 apple | þ 
| Duties on Promiſſory or 1 1 Notes colt, to _ ae on, | 
demand, and re-ifſuable from time to time, after E 
e plate een ene 
| 4. 4. 
= u- 0 3 
— .- 5 Saen. W 8 6 
A 0 a 100 5 Us 


* 


＋ 0 
b ? a 4. x 
*. ' * 


— IS 


— 
; - 4 


— 222 —än :: 5 AC, 2 5 — A — N _ * — 
err — —_ — - Y : Sn 
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wry PROMISSORY NOTES. 


Duties on | Prins Sleock or die Mate, 3 
ment of money to a ear a mend ral fm. 
time to time after any payment pin cular $1 
other place than where they were Kut 071 


Wits rea e e e 
to the cuſtom al merchants, och hs nnn 
| anten MIND: 


For funs nt onzdig 1 8 
For ſums — - AW not ex 


— — 200 
7 * hy | 
! VS. 5 8 OY. . i 2 " p . g A 


F Tu duties are payable by the drawers or makers . 

of the bills or notes reſpectively ; and the ſheer or f. %. 
piece of vellum or. parchment, or the ſheet or 
piece of paper, on which the bills or notes are in- 5 RL. 
groſſed, written, or printed, muſt e ee I rn 
fore theſe are drawn and the Commuſſioners ang 
their officers Are prohibited from ſtamping . 
vellum, &c. at any time gſter any Bill of Exchange, 18 ON 
Proniy Mn oo her News Pin, CONS LN 
ſhall be ingroſſed, written, or printed thereon, _ 

Axp it is enacted; that no Bill of Ln dr 
Promiſſory Note, or other Note, Draft, or —— 5 
* „ „ 


with — tents 
FTF 7 3 


* 
n E ²˙wüJ1 01110 . es —— — 

4 5 * — ; 51 A. . A 

* 5 

— ** * 1 ; 

. - 5 4 
* 
” . 
* - 
— 
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I. 10. 


5. 


. 


N 


3 


| | NATURE, ce. or BILLS or EXCHANGE, | 1 


| Ir is likewiſe enacted, that if any Bill, &c. for 


the payment of any ſum amounting to 408. or up- 


Wards, be engroſſed, &c. on vellum, &c. which 


ſnall not be ſtamped, &c. or which ſhall be ſtamped 


With a ſtamp of a lower denomination or value 
than by the Act directed. there ſhall be due, an- 
ſwered and paid to his Majeſty, &c. the full rate 
or duty chargeable thereon, which ſhall be payable | 
by and charged upon all and every perſon or per- 
| ſons, ſeverally and reſpectively, who ſhall draw or 
make, and utter and negociate, or cauſe to be | 
drawn or made, and uttered and negociated, any 
ſuch Bill, &c. on ſuch vellum, &c. not ſtamped, | 
or ſtamped with ſuch lower duty, his, her and their 
\ © reſpective executors, adminiſtrators, and aſſigns. +} 
AND any perſon who ſhall write or fign, or cauſe : 
to be written or ſigned ; or who ſhall accept or pay, 
or cauſe.to be accepted or paid, ahy of theſe 2 8 
ſtruments, without the proper ſtamp, ſhall,” 


every offence, forfeit the ſum of C. 20. 


A ENA L Tv of . 20 is alſo impoſed on any per- 
ſon who ſhall re- iſſue any of the re- iſſuable Pro- 
miſſory Notes, otherwiſe than is proving by * 

5 Act. . 

Tusk cbs: may be ned for in any. of the | 


courts. at Weſtminſter, for.” offences committed in 


England; and in the Court of Exchequer, in 
Soatland, for offences committed there, by action 
of debt, bill, plaint or information, in which no 
eſſoin, privilege, wager of law, nor more than one 
e ſhall be allowed, C 


AB 


. 


aq > 


5 
- 


Ap PROMISORY. NOTES. | **VV 1 8 * ; 


Ano any y Juſtice of Peace, reſiding near the place TY 
where the offence-is corimitted, is authoriſed and. 
required, on any information exhibited, or com- 
plaint made, to ſummon the party accuſed, and 5 
the witneſſes. on either ſide; and, on due proof SEE 
made, to give judgment for the penalty, and to VEILED, 
iſſue his warrant for levying it on the goods 
of the offender; and unleſs they be redeemed ' 
within fix days, to cauſe a ſale to be made of the 
goods taken under. the warrant, rendering to the 
party the overplus, if any; and. if goods cannot be 
found ſufficient to anſwer the penalty, to commit 
the offender to priſon, there to remain for the ſpace 
of three months, unleſs ſach pecuniary penalty 
ſhall be ſooner paid and ſatisfied; but the juſtice _ 
may mitigate the penalty as he ſhall think fit, ſs 
ſonable coſts and charges of the officers and in- e 1 
formers, as well in making the diſcovery %% El 
WM proſecuting the ſame, being always allowed, „„ 
' and above ſuch mitigation) ſo as ſuch mitigation | „ 
do not reduce the penalty to leſs than a moiety over 
and above the ſaid coſts and charges provided 
that any one who ſhall feel himſelf aggrieved by the F BE 
judgment of ſuch Juſtice, may, on giving ſecurity |, ba e 
to the amount of ſuch penalty, together with ſuch E 
coſts as ſhall be awarded in caſe ſuch judgment \ N | 
ſhall be affirmed, appeal to the next general quarter by 1 
ſeſſions for the county, riding, or place, Which N 

ſhall happen after 14 days next after ſuch con- 

viction ſhall have been made, and of which ap- 

pau reaſonable notice ſhall be given, who 8 
hay: impowered AM 


— — aꝗ⸗ͥ— ——— ꝰ — 


; ſuch appeal, as to them ſhall feem meet. „ 


f. 47. 


_ oath, and finally to hear and determine the fame; | 
and if the judgment be affirmed, the court may 


| NATURE, &c. or BILLS 08: EXCHANGE, | Wl 
n 


impowered to ſummon and examine witnefſes upon 


award the offender to pay ſuch coſts, E 


Ax if any one, being ſummoned to 5 


5 dence before fuch juſtice or juſtices, ſhall refuſa-to | 
appear, vithout a reaſonable excufe to be allowed | 


by ſuch juſtice or juſtices; or, appearing, ſhall re- 


. 36. 


feit the ſum of 408. to be levied in the ſame man, 
ner as directed with reſpect to the other penal ien. 


fuſe to give evidence, every ſuch perſon ſhall for- 


ils 


Tur time limited for a common ir 


ſue in is three months, either in the ſuperior counts 
or before juſtices of peace; and if a common in. 
former ſue within that time, the penalties are di. 
vided in moieties e * Oe: ad. 


5 . 


Ir no Sth 105 5 n Fae 4 us, 
penilties are only recoverable in the name of his" 


Majeſty' s Attorney General in England, or Ad vo- 


cate in Scotland, hy information in the reſpetive 


8 i 0 
1 11. 


to be counterfeited, any ſtamp directed to be t 
by this Act; or ſhall counterfeit or reſembie the 
| impreſſion of ſuch ſtamp on any vellum, &c. or 
dall utter, vend, ſell, ot expoſe to ſale, any vellym, | 


oor 1 RV MY e — 


courts; and the whole of may e go. wo | 


King. „„ 3 
Aud if any Pere ll bltteſeit or procure 


&cc. liable to the duties, with ſuch cou 
. 


the bearer on 


Ap phomrovnr: vorks. . 
feiredj or ſhall privately or fraudulently uſe any” 
ſtamp or mark directed by this Act to be uſed, 
with intent to defraud his Majefty, 8c, he ſhall be 
adjudged a felon, and ſhall ſuffer death a as in Faſes. 
of felony, without benefit of clergy. | „ 
Drarrs or Orders for the pen l 14 1 


mand, bearing date on or beſore 
the day on which the ſame are iſſued, and at the 
place from which the ſame are drawn and iſſued, - 
and drawn on any banker or bankers, or rſon or 
perſons acting as a banker or bankers, al reſiding 
and tranſacting the buſineſs of a banker within ten 
miles of the place where ſuch Draft « or Order ſhall 
be 7 deen uh Mued, are erempted from - 
the duty. 


* 


Ap all Promiſſory aa ater Notes as Bills 43 4. | 


iſued by the Bank of England are exempted from 
any ſtamp duty, on conſideration of the Govetnors. 


and Company paying i into the receipt of his Via. 


jeſty's Exchequer t the annual ſum of 25 12,000, by 
half yearly payments. Fn: Oo 
Iris alſo provided, that, noting in the preſent 


4 


AR ſhall be 5 to give legality to any Bill of 
| Exchange or  Promlly Note which was not legal 
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CHAP. II. 


1 . 
; \ 1238 * „ 2 
ws 0 m * * 3 5 1 . 1. 


1 Who may make a Brut) or Exchaner or Prom 1850RY 
Ke Nor, and be Parties in the e of them. 1 
4 | | 5 7 | . a 5 


* Gear. 3 of TE 022 TED been firſt FOE Ss. 
P i L C. 2. - \ 

| Whew. 391, far the convenience of commerce, it was formerly 

a 2585. 
thought that no perſon could draw one, or be con- 
cerned in the negociation of it, who was not an 
Carth. 82. actual merchant: but the multiplied concerns of 
Combat,” ſociety rendering it neceſſary for others, not at all 


Comb.1 52. 

155. 2 8be. engaged in trade, to adopt the ſame mode of re- 
** arg mittance, it has been ſince decided that any perſon 
220. gal. capable of binding himſelf by a contract, may 
226. draw or accept a Bill of Exchange, or be in any 


1 uay engaged in the negociation of it, and ſhall be 
1 conſidered as a merchant for that purpoſe; and 
| that it is not neceſſary in a declaration on a Bill, | 


/ b 1 
to aver, that the defendant is a merchant, . 
3&4Aan. Ox the fame principle, ſince the ſtatute of 
1 TL Queen Anne, any man, though not a merchant, 

may be party to a Promiſſory Note. 
As infant, or one under the age of S N 


cannot be engaged in trade, and therefore, it being 
| | impoſſible that the fiction or ſuppoſition of being 
1 a merchant ſhould extend to him, it has been de- 
Carth. 160. termined that he cannot be oo on a Bill of Ex. 
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BILLS or EXCHANGE, &. 


change, drawn i in the ordinary courſe of buſineſs; 17 © 
and though i it does not appear to have ever been ex- 


preſsly decided that he cannot be ſued. on a Pro- 
miſſory Note, yet as the ſame principle extends to 
the one as to the other, it is evident he cannot. 
Bor as an infant may contract for ee or 
for his education ſuitable to his rank in life, it may 
admit of ſome doubt whether a Bill of Exchange. | 
or Promiſſory Note given by him for either of theſe 
conſiderations, and expreſſed ſo to be in the body of 


- 


Co. Lit, N 
172. u. 


them, would not bind him; for though it be cer= + 


tain that even for theſe he cannot bind himſelf by a 


bond or other writing with a penalty, yet it has Vid. March 


been frequently determined, that a fingle bond, 
that is, one without a penalty, given by an infant 


145. 1 Ro. 


Abr. 729. 
Pl. 8. & 


1 Lev. 86. 


for neceſſaries, will bind hims and unleſs the cir- 


cumſtance of the making a Bill of Exchange or Pro- 


miſſory Note, being a mercantile tranſaction, and 
of the total incapacity of an infant to be a merchant, 
be a ſufficient” reaſon for conſidering any Bill or 
Note in which an infant is concerned as invalid 


againſt him, there ſeems no reaſon why either, Vd 
really given and expreſſed to be given By him for 4 5 > Troc= 5 


neceſſaries; may not be conſidered as equally bind- Hur 
ing with a ſingle bond: for if it be ſaid that the 
jury muſt inquire whether the articles mentioned 
as neceſſaries be really ſo or not, and into the rea- 
ſonableneſs of the price, and therefore may give a 
leſs ſum than that mentibned - in the Bill or Note, 
it may be anſwered, that theſe n hold , 


JOY a a Rs . mo ee 
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bv 
Hurt. 
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30 3 os WO ur Mak | e 0 
A infant however y 8 „ee 

or Note, for that is for his benefit. 2 $5016 e 
A MAR woman, in general, can bind keel 

by no coneralt; nor can the, without, a ſpecial 2u« | 
 thority, bind her huſband; except it he for duh | 
neceſſatits as are ſuitable to his nalak : it is there- 
fore clear that a Bill of Exchange or TR 

| Note'to which the is à party is of no force. 
Bor there are caſes in which s married gram 

is conſidered as having an exiſtence independent of | 

| her, huſband, and then ſhe may conttact and be 
bound by her contract as if the were ſingle; and 

in ſuch caſes the may; amongſt other contracts; 
. eee, 
! Net. | "as 93 

5 . | Theſe caſes are, | 77 "pt 4 
$ Burr, , 1ſt, Wurnr by Hee e abe id __ 
2 Bl. Rep. ſhe is permitted to trade on her ſeparate account; 
but in this caſe, if ſhe be ſued in a ſuperior court,, 

her huſband muſt be joined for confe my, mo me” 

bur plead the caſters in ae . eee e 

1 Tem adly. Wrekt a woman tives apart” Sung FR 
KP. 9' huſband under articles of ſeparation, has a ſeparate | 
9 maintenance, A eee 
win. 55 51 35500 Hort e, eee 

| * Bor this does not extend to the caſe — 
* 4 20 from her huſband, and eng ane | 
4 n 436, $3909} 2 
Co. Lit. Idly. Wars the huſband i is candid a civil dif- 
8121 Gr. ability of being in the kingdom; as where be is 
rothers, | — or has 1 the realm; or has been 
5 een 


* 


3 


r 


both: but ix is otherwiſe If it concern the acceptor 
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5 BILLS or Aenne Se. 5 
targa thaugh- but for a derm of Jeans” or. 
where the huſband r Alien eee, telling ony 


of the kingdom. Yo 5 23 Nie Es ef | 723 7 j? Fg 
NEITHER can a „ Leerer iw che 


foregoing caſes, be the payer or indorſee of a Bull 
or Note, for the cannot ſue, as ſhe can poſſeſs no | 


property. is eie And Goes fer huſhed Ws, 


We chere are two joint traders, and a Bill is 


drawn on doth af them. the acceptance af one binds. 


che other, if it concern the joint trade, becauſe 
chey trade for a rommbn benefit, and therefore 
where one of them gives credit, it is the act of them 


only, in diſfinct intereſt and reſpect. And ifn_ 
factor of an incorporated company draw a Bill on 
ſuch company, and any member accept it, the ac» | 
ceptance fhaif not bind che company, nor any 
other member of it, becauiſe it is a private a> of 
the party, and not a public act of the company. - 

On the fame principle, if ten merchants, each. 
in his individual capacity, employ one factor, and 


he draw a Bill on all of them, and oe accept K. 


this ſhall- only bind. him and not the reſt, bec 
they are ſeparate. in Int ereſt, 


other. ä | OTE 
Iz on Aide of anne] D ve ween 1 
partners a power be given to one of them to receive 
all debts due to the late partnerſhip, and to pay all 
debts oven hy it, this pill not enable bine. 
wards to draw a Bill on one of the: deltor of the 


e and, on its Jaing ac epte 


che one from che 1 


I Salk, 126. ; 
Gilb. L. E. 


117, 118. 
1LdRa N be. 
17 8. 
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iti in the name if the partnerſhip ; ; and cork 50 * 


WEO MAY. MAKE r ett; 


the indorſee cannot maintain an action on FO Bill 


5 againſt the three as partners. TW MTS, GAY } 


WIITNTR a corporation, which has not a pech 


power expreſsly given for the purpoſe, can be con- 
cerned in drawing or accepting a Bill of Exchange 


or Promiſſory Note, or in the negociation of either, 


or can be made the payee, is a queſtion which ſeems | 


Vid. Edie 
v. Eaſt 


IndiaCom- 


* 

ur. 1216. 

3&4 Ann. 
c. 9255 . 


never to have had the conſideration of a court; 
perhaps, becauſe nobody has ever entertained /a 


doubt on this head; and it ſeems to have been taken 


for granted by the legiſlature, and it is conſiſtent 
with the general principles of law, that, by the in- 
tervention of an agent or ſervant, lawfully autho- 
rized, a corporation, on which no reſtraint ĩs im- 
poſed in its original conſtitution, might in this re- 
ſpect act as a natural perſon. There is, however, 
a proviſo in the Act, which puts Promiſſory Notes 


on the ſame footing with Bills of Exchange, that no. 


body politic or corporate ſhall have power; by virtue 


of it, to-iflue or give out Notes, by themſelves or 


rheir ſervants, other than ſuch as they might have 


sw. & M. 
c. 20. f. 28. 


Mar. 26. 


iſſued if this Act had not been made. 


Tur Bank of England has a Tack! owes? 2 on T 


ferred on it for this purpoſe. _ | 
Ir is aſſerted by Marius and others, that this wie 


| ſervant, or friend of a merchant, cannot bind him 
by their acceptance, without a power of attorney 


in form; but it is a common practice for ſome one 
of a merchant's clerks, in the abſence of his maſter, 


to e Bills. in his name; 8 n no doubt | 


formal inſtrument. ny 3 
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but, at hin den though there. ſhould: be. no inſtr . . £ = f 
ment made to either of the before-ment 5 


F 


ſong, yet if either of them have rnd, in che Beowes 5 ©: 5 : 


principal's abſence, uſually accepted his Bills, and 
he did not diſapprove. on his return, this will be 
as binding on him as if there 225 W a e . 


. 


SOMETIMES: HED Pal Fas oy" in- RE gp name. - and 1 Id. ia. 
for the account of a third perſon, by virtue of ful! 
power and authority given by him, and this i is 
commonly termed procuralion ; and ſuch bills may 

be drawn, ſubſcribed, indorſed, accepted, and ne- 


gociated, not in the name or for the account of the 


manager or tranſactor of any or all theſe branches 
of remittances, but in the name and for the account : 
of the perſon who. authoriſed him. 1 
Bor a diſcreet man will not raſhly TO 16 14. ma. 4 
ſubſtance by ſuch a ſubſtitution; but if obliged by | _-/ wo 
the neceſſity of his affairs, will act with the utmoſt C 
circumſpection in the choice of his agent; and e 
when he has appointed him, he muſt adviſe thoſe FOE. 
correſpondents | on whom ſuch agent may occaſion- „5 
ally want to draw, of his having given ſuch a pov e 1 


and deſire them to honor the. firm of his ſubſtir te, 13 17 1 1 


whenever uſed for his accqĩt. 15 cb 
And he who! "hy rely a ed e cer ne. 5 fb f 
and 3 that is, gs < ha 
as effectually binds' Ne | 
affirmed, whilſt "the. 5 
WO 


; . or THE ars ML Aue, ag 7 3 N 
bd: but if any one, under pretence ofthaving 
full power from a perſon of credit, tranſact buſineſs 
oon his own account, he is bound, and not << 

14. Ibid. fon whoſe name he has uſed. = 

ITnux poſſeſſor of a bill muſt abuts the acceptance 
of a procurator, provided his letter of attorney be 
general, or expreſsly declaring that all bills accepted 
by him are on account of the principal, or limited 
only to thoſe bills which the poſſeſſor has ; but if 
the procuration be not clear and expreſs in theſe 
particulars, then the holder 1 is not bound to n 


the a mn | 5 0 


Of the Reſemblance which B1LLs or Excnancs and 
ProMIssORY Norzs bear 10 one nat and C4 
285 _— Kinds. | 


* 


* — 8 2 
N 15 0 5 


per Lord A Rats Nors, | in its 1 0 5 a 
in Heyl promife from one man to pay a ſum of money o 
| fon, 4 Bur, = another, bears no reſemblance to a Bill of Exchange. 
76. When it is indorſed, the reſemblance begins, for 
; then it is an order by the indorſer to the maker of 


the _ whit By: has penal, is his debtor, to 


wy . a } - 
; 2 4 8 % - 


WE 5 of Tas DESBMBLANCE, ge, en Gy 8 cles "1 : 35 P % 
the money to the indorſee. This is the exatt defi. 5 eons 
nition of a BILL or-Excuancs. 0 

Tux indorſer of the note correlpdhds'1 to to 85 
drawer of the bill; the maker to the drawee or & 
ceptor; and the indorſee to the payee, or N. to 
whom the bill is made payable. © . 
Wurxx this point of reſemblance is once - fixed, $f 
the law is fully ſettled to be exactly the fame in 
Bills of Exchange and Promiſſory Notes: and s 

ſome confuſion has ariſen in the books from an 
imttention to the real. analogy between them, it 
may be proper to obſerve, that whenever the law 
is reported to have been ſettled with reſpe& to the 
acceptor of a bill, it is to be conſidered as appli- 
cable to the dra wer, or, as he may, with more pro- 

priety, be called, the maker of a note; when with 
reſpect to the drawer of a hill, then to the fiiſtt 
indorſer of the note: the ſubſequent indotſers 
and indorſees n art nat ele aß ern 
another. SID a 5 

Bor bills and notes 4 in two M beim, 
being ſometimes made payable to ſuch a man or 
his order, or to the order of ſuch a many Gael | | 
times to ſuch a man or bearer, ban... to the | 5 
bearer.. 0 ns 8 W IS 9 

Tux firſt k 1 ih ya deen held to be nigh Oct- N "pi. Nut 
able, that is, transferable from one man to another __ 3 
but where they were made payable to the indey of . Mod. | # 
ſuch a man, excep has been taken to am action $1 run 55 

brought by that man himſelf, on the ground that Lebern 8 5 
he op bad an . to indorfe; od. 
D2 _ exception 5 


23 


7 exception was not allowed, there being no. dif. | 


= between © payable to the order of tuck a one,” and 


or THE RESEMBLANCE, &c.. - 


ference, according to the cuſtom of merchants, 


* payable to ſuch a one or order.“ ; 


BL Ls payable to bearer were originally Gag 
to be equally negoc iable with thoſe payable to 
8 In the time of Charles II. one Hinton 
brought an action as bearer of a bill of this Kind, 
againſt the drawer; no objection was made to his 
right to bring the action, only Lord Pemberton 
ſaid, he muſt entitle himſelf to it on a valuable 


conſideration, for that if he happened to be the 


bearer by caſualty or knavery, he ſhould not have 


Lev. 299. 
: Salk. 125. 
1 Lord 
Raym. 180. 


Nicholſon | 


v. Sedg- 
wick, a 


tract, the effect being only to diſcharge the drawee 


come by the bill by finding, theft, or otherwiſe. 


the benefit of it. 


Bur in King William's time, a  diſtintion 3 Was | 
taken between a bill payable to. J. S. or bearer, and 


J. S. or order: the former, it was ſaid, was not 


aſſignable by the contract, ſo as to enable the in- 
doxſee to bring an action againſt the drawer or 
rawee, in caſe payment were refuſed, becauſe no 


uch authority was given to the party by the firſt con- 
if he paid it to the bearer, though the latter ſhould 


Ir was alſo ſaid, that dangers might ariſe, if, on 


| a caſual loſs, the finder ſhould become intitled as 


bearer, to maintain his action for. it. e 

YET it was held, that as between the indorſer and 
indorſee, the bill was good, and the inſorſer liable 
to an action for the money, for that the indorſe- 


ment was in the nature of a new bill. 


OF THE RESEMBLANCE, &c.. 


And even as between the bearer and the drawer; 
or drawee, if the plaintiff alleged a ſpecial cuſtom 
in London, or any other place, for the bearer to 
have this action, and the defendant demurred, with- 


- - „ 
. 4 
ANSP: 
4 * ; 


1 84k. 


126. 
3 Salk. 68. | 


12 Mod. 


36. 


out traverſing the cuſtom by which he confeſſed k. | 
though in truth no ſuch cuſtom did exiſt, the. 


plaintiff recovered ; becauſe, ſaid the court, e 
we are to take notice of the law of merchants, as 


part of the law of England, yet we cannot take: | 


notice of the cuſtom of particular places, and the 


cuſtom alleged in the declaration being fufficient 
to maintain the action, and that being confeſſed, 


the defendant admitted judgment againſt himſelf. 
Ix equity too, it was held even then, © that a bill 
payable to A. or bearer, was like ſo much money 
paid to whomſoever it was given; that whatever 
accounts or conditions might be between the party 


who gave the bill, and A. to whom it was given, 


yet it ſhould never affect the bearer, but he ſhould | 


have his whole money.“ So that the whole icant | 
was transferred to the bearer. | 


Axp Holt held, that if a bank note were - lol zds. 


payable to A. or bearer, and a ſtranger, who found Ra =o | 


it, transferred it to C. for good conſideration, trover 
would not lie againſt C. becauſe, by the courſe of | 
_—_ there is a property in the bearer. * 
Ax in a ſubſequent caſe, which was fully in- 
veſtigated by the court, thoſe caſes in which the 
diſtinction was taken hetween bills payable to 


bearer and to order, were held to have bern de- | 


cided on erroneous principles. = 
h D . Fon, 


[4 


1 


H 
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or THE RESEMBLANCE, &c. 


1 firft, as to their not being intended by the 
contract to be aſſigned: the contrary of this is true; 
for when made payable to A. B. or bearer, it is 
clearly intended that they ſhould be transferred i in 
the moſt eaſy manner, even without indorſement. 

As to the dangers ariſing from a caſual loſs, the 
bearer muſt ſnew it came to him fairly, on a good 
conſideration, and then there is no more danger here 


than in loſing an indorſed Bill of Exchange, . 


payable to A. B. or order. 

Ay as to any neceſſity that inigke be ſuggeſted 
of bringing the action in the name of the perſon to 
whom the bill was originally made payable, it may 
in many. caſes be impoſſible, becauſe there may be 


.no perſon originally named as the payee; many 


bills are payable to bearer only, without the inſer- 


tion of any perſon's name: in the very caſe before 


the court, which was an action againſt the drawer 
by the bearer, who had innocently received it for a | 
valuable confideration, from a perſon who either - 


found it, or became poſſeſſed of it by ſome other 


accident :—-the bill ran thus, * Pay to Ship Fortune 
or bearer :” however, if there were a perſon named, 
the reaſon will not hold, for that perſon may be- 
come bankrupt; may be indebted to the drawer, 


| fo as to give the drawer a right to /et of ſuch debt 


againſt the demand of the money due on the bill; 


may not be found ;—may refuſe to lend his 


name, or may releaſe;—fo that if the courts of law 
ſhould not allow the bearer to bring the action in 
his own name, there might be no relief at all. Be- 

| 8 ſides, 


or THE RESEMBLANCE,. &c. 


ſides, this would be giving a third perſon (che . 


drawee) an' option whether he would pay it to the 
bearer or not, an option which gar be Sues to 
unjuſt or corrupt purpoſes. 

| Wir. reſpect to Promiſſory Notes e to 
bearer, the ſtatute of Queen Anne expreſsly makes 
them transferable in the ſame ſentence in which it 
confers that privilege on notes. payable to order : 
and as the profeſſed intention of the ſtatute was to 
put Promiſſory Notes on the ſame footing with in- 
land Bills of Exchange, the legiſlature muſt evi- 


dently be taken to have ſuppoſed that bills payable 


to bearer had that privilege before 
THERE has ſince been no doubt but that actions 


$064 Sans 


may be brought by bearers of. ſuch Promiſlory 


Notes againſt the drawers or makers. In one caſe 
a Bank Note ſtolen out of the mail, yet being 
negociated and coming to the bearer fairly on a 
good conſideration, was held recoverable. In an- 


other, the defendant gave a Shop Note to A. or 


bearer. A. loſt it, and demanded: the money at 


the houſe of the defendant. He was ready to pay 
it, provided A. would give bond, with two reſpon- 
ſible ſureties, (as is the cuſtom in ſuch caſes) to in- 
demnify him againſt the bearer, if the note ſhould | | 


ever be demanded. A. not being able or willing 


Miller v. 


Ace, 3 
ur. 452. 


Walmſley 
v. Child? 


to give that ſecurity, the defendant ſtill refuſed, on 1 


which A. brought a bill in Chancery to compel 
the payment, but 1 it was nn. by Lord Hard- 


wicke. 2 EPL 


D 


4 
1749. 3 | 
Bur. 45%» 


or THE nESEMBLANCE, Ge. : 


So that it is now decided law, that both Bils of | 
* and Promiſſory Notes payable to bearer, 


are equally transferable as thoſe payable to order, 


and the transfer in both caſes equally confers the | 


| right of action on the bond fide holder. 


' i 


Tu mode 6f transfer however is different; bills 


and notes payable to bearer are transferred hy mere 


delivery, the others by indorſement. 
Tux bills and notes hitherto deſcribed are con- 


ſidered merely as a ſecurity for money. But there 


Ss '6 ſpecies of each which is conſidered not barely 


Popham et 


al v. Bath- 
urſt et al 
in N 
cery, 5th 
Nov. 1748. 


* 


» 1 4 


as a ſecurity, but as money itſelf. Theſe are bank | 
notes, bankers* caſh notes, and drafts on nn | 


| payable on demand. — 


Bax K notes are not ſecurities, nor documents for 
* debts, nor are they eſteemed as ſuch ; but they are 


treated as money or caſh in the ordinary courſe 


and tranſactions of buſineſs by the common conſent” 
of mankind, which gives them the credit and cur. / 


rency of money to every effectua] purpoſe: They 
are as much conſidered as money, as guineas them. 
| ſelves, or any other current coin uſed in common | 


payments. 
Tuxx paſs by a will which ty the reſi. | 


tor's money or caſh. On Lord Aileſbury's will,gool; | 
in bank notes was conſidered as money: on payment : 


of them, whenever a receipt is required, it is given 
as for ſo much money, not as for ſecurities or notes. 


So on bankruptcies, they cannot be followed as 
identical and „ from _ 4 
U 


or THE RESEMBLANCE; be. - FS; 
Ir they be loſt indeed and ſound, an action will 
lie againſt the finder by the true owner, as it will - 
alſo for money before it has paſſed in currency. 
But after they have come into the hands of a third 
perſon, in a fair courſe of dealing, they can no more 
be recovered. of him than r under the ſame 
circumſtances. | 
On the annuity act too, whicd1 requires the 5 278. H. 
conſideration of the annuity to be ſet forth in the Wri Wright v. 
memorial, though the whole conſideration be de- Temp 
ſcribed as money, and it appear that it was part * | 
money, part bank notes, that will be ſufficient, 
bank notes being conſidered as money. | | 
Ir has never indeed been determined that a Per Buller 
tender in bank notes is 47 all events a good tender; . | 
but if they have been offered, and no objection 
made on that account, the Court of King's Bench 
have conſidered it to be a good tender, becauſe 
theſe notes paſs in the world as caſh * though the 
Lord Chancellor -once ee a doubt whether 
they were money. | 
Bax KERS caſh notes, a drafts - on 3 ate 
ſo far conſidered as money among merchants, that FE +1] 
they receive them in payment as ready caſh; and | JE 125 
if the party receiving them do not, within a reafon- 1 
able time, demand the money, he muſt bear the los 
in caſe of the banker's failure: but what ſhall be Hankey „ 
conſtrued to bg a reaſonable time has been ſubject Trotman 9 
to much doubt; it was formerly conſidered, as a Ka i 
queſtion of fact depending on the circumſtances of 
he particular eit. io be determined by a jury, le 
| F 


Vice page 


infra. 


21d. Ray. 
„ 


1 Str. 47 5. 
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nature of the thing not admitting of any preciſe in- | 


variable rule; but it is now eſtabliſhed to be a 


queſtion of law to be decided by the court, though 


the preciſe time is as undetermined as before. 
Ir, however, within ſuch reaſonable time, the 


money be demanded, and payment refuſed, he who 
gave the note muſt make it good. 


A man received in payment a goldſmith's 8 note, 


(goldſmiths being then what bankers are now) at 


two in the afternoon, and next morning at nine 


preſented it at the goldſmith's, who had a quarter 


of an hour before ſtopt payment. It was held that 


1 Str. 416. 


no credit had been given to the goldſmith, and 
that therefore the party who gave _ note up 
bear the loſs. . .. 

Ix another caſe it appeared that the defendant 


had paid the plaintiffs, who were the Sword-blade 


company, tuo goldſmiths* notes at three in the 
afternoon ; the plaintiffs* ſervant the next morning 


left the notes with the goldſmiths, in order that 


they might have the money ready for him as he 
came back a clearing; it being, as they proved, 
cuſtomary for the Bank and the Sword-blade com- 


paoany to fend out their notes in the morning by 


their ſervant, who then left them, and called for 
the money as he returned in the evening; and the 


goldſmiths on receiving the notes always cancelled 


them, and got the money told out againſt the time 
when it was uſually called for.—The notes in this 
caſe were brought early in the morning, and re- 
ceived and cancelled: and between four and five in 

| - =,» - + 
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or THE RESPMBLANCE, &c. 
the . the ſervant who left them called again 


which he left in the morning. And becauſe the 
plaintiffs had done nothing but what was uſual, 


the firſt call in the morning, the Chief Juſtice “ di- 
rected_the jury to find for the N which 985 
did. 

Bor in a ſubſequent caſe this pradtice was Asp 
proved of. The plaintiff, who kept caſh with the 


Bank, had on Saturday left a note for gol. on Cox 
and Cleeve: on Monday they gave it to the runner, 
who left it at the ſnop in the morning, and when he 


called in the evening, he found the bankers had 
ſtopped payment, on which he took a new note of 


gerous to ſuffer perſons to deal with notes in this 
manner, and faid that the Court of Common Pleas 
was of that opinion in a like caſe. 

Is Hoar and Dacoſta, it appeared that Wood- 
ward's note was paid to the plaintiff at twelve on 
the Friday, who put it into the bank at one; and 


for the money : he called at eleven, and they faid 
their ſervant was gone to the Bank: he called again 


and 


N 
for the money, when the goldſmiths had juſt ſtopped 
payment: upon which the ſervant takes new notes 


of the ſame tenor and date with the cancelled ones 


the next morning at ten, the runner of the bank 
carried it to the ſhop with other notes to the 
value of 2600l. and left them (as uſual) to call again 


at two, and they mt OY were. going to ſhut up, | 


. * 
1 
: 855 
U 1 
ö . 


in leaving the notes, inſtead of taking the money on 


Pratt. 


the ſame tenor and date. King, C. J. who tried 
the cauſe, directed the jury, that it would be dan- 


» Str, 919+ 


wal 
1 
| 
5 
[| 
FN 


Fletcher v. 
Sandys. 


2 Str. 1248. 


2 Str. 1175. 
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and refuſed to pay; but paid ſmall notes * two 4 
- Hours, and then ſtopped; and the next morning | 


notice was given to the defendant, who had paid 


the note to the plaintiff. —It was inſiſted on the 
part of the defendant, that he ſhould not ſuffer by 1 
the plaintiff's paying it into the Bank, who ſent it 
With other notes; whereas, if the note had been | 
tendered by itſelf, it would have been paid. On 
the other hand it was contended, that if 10 demand 
had been made, there would have been no laches, 
as the goldſmith ſtopped payment within a day 
after the receipt. The Chief Juſtice ſaid there 
vas no ſtanding rule, but leſt it to the jury, who | 
gave a verdict in favour of the plaintiff. 
In another caſe a Banker's Note was paid to Ys | 
plaintiff after dinner, who ſent it the next morning 
at nine, when the banker had ſtopped payment: 


and it. was ruled that there was no laches in the 


plaintiff ſo as to fix the loſs on him; and that in 
all theſe caſes there muſt be a reaſonable time al- 
lowed, conſiſtent with the nature of circulating | 
paper credit. | 
Bur in the caſe of the Eaſt India Company 
| againſt Chitty, it appeared that at half an hour 


after eleven in the morning of the 18th of January, 


the defendant being indebted to the plaintiffs, paid 

to the caſhier a note of Caſwell and Mount, gold- | 

ſmiths, in Lombard-ſtreet ; they continued to pay 

all notes till the next day at two; and immediately ; 

after they had ſtopped payement, the company's | 

ſervant came with che note. On the examination of 
| | merchant: 


—_— =" "8 we 
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merchants it was held, that the company had mich 3 
it their own, by not ſending it out the afternoon of 
the 18th, or at furtheſt the next morning, gun | 
there was a verdict for the-defendant. 

Ina late caſe the plaintiff took the defendant's s Beawes | 
draft on his bankers, Brown and Collinſon ; the ; 
next morning they ſtopped payment, and the de- 
fendant refuſed to give caſh for his draft, alleging 
that if the plaintiff had preſented it for payment as 


ſoon as he might nave done after he received it, the — 


bankers would have paid it. Lord Mansfield ſaid, 
the whole reſted on cuſtom; and the queſtion to be 
determined was, whether the plaintiff was obliged 
:0 go to the bankers on the day on which he receiv- 
ed the draft, for if he had, it appeared he would 
have been paid. It was unreaſonable to ſuppoſe, 


that a tradeſman ſhould be compelled to run about 


the town with half a dozen drafts from Charing- 
croſs to Lombard - ſtreet, and other places, on the _ 
fame day. The Jury were to conſider that /wenty- 


four hours was the uſual time allowed, and the Sitings a 
plaintiff kept it no longer from being paid, for the a 
next day the town was alarmed by the bankers as 


ſtopping payment. The jury however found for | 
the defendant; and the Court of King's Bench . 
ſaid to have RIO an application. for a new 
trial “. 18 7272 

55 Bur this appears to be 31 e in Beawes, who reports | 
the caſe without a name; for all. the circumſtances webs mvp 
with thoſe of Metcalfe and Hall, cited in a ſubſequent oy oh | 


this treatiſe, in which a new trial was granted, . 
4% a a 8 : ; , Oi 


of the parties, without the operation of law, or the 
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On the whole, the beſt rule in theſe caſes ſeems! 
to be, that drafts on bankers, payable on demand. 
' ought to be carried for payment on the very day 
on which they are received, if from the diſtance 
and ſituation of the parties that may conveniently 
be done; and when it is conſidered that great pan 


of the payments for the purchaſe of ſhares in the 
public funds is made by. the purchaſers in drafts 
on their bankers at the inſtant of making the tranſ. 
fer of the ſtock, it is certainly ad viſeable to take 
the drafts for payment without ay 


CHAP. Iv. . 
| - 05 . f as 


Of the Privileges of BII Eis or EXCHANGE and Pro- th. 
mrssory Norks, and the Circumſtances cope} to 


to make them gout th; 

| pr 

Br LLS and Notes having been introduced for the Ri 
convenience of trade and commerce, are indulged 5 
with ſeveral privileges peculiar to themſelves. 98 a 
Wirz reference to the modes by which the per- un 


formance of contracts is ſecured, by the mere act he 


intervention of any W authority, they are uſually! 


W 


or THE PRIVILEGES OF BILLS OF EX. / 
conſidered: as divided into two kinds, ſpecial and 
ſimple ; the firſt being thoſe which are formally 
aſcertained by deed. or inſtrument under ſeal, the 
inſtrument itſelf being denominated à ſpecialty ; 
the latter, fuch as are not aſcertained by deed or 
inſtrument under ſeal, but are either mere verbal 
agreements, in wh ich caſe the proof of them de- 
pends on oral teſtimony alone, or are reduced into 
writing without ſeal, for the purpoſe of a more eaſy 
proof, in which reſpe& only, =_ are better that 155 
a mere verbal promiſe. | 
Oxz circumſtance, in which a contra by ſpe- 
cialty is more highly privileged than a ſimple con- 
tract; is, that the law allows, in its favour, a diſtinct 
ſpecies of action, of which the ſpecialty or inſtru- 
ment itſelf is the foundation, and in which no ex- 
trinſic facts are neceſſary to be ſtated, nor any con- 
ſideration ſhewn but what appears on the face of 
the deed; and where, from the nature of the deed, 
as in the caſe of a bond, the law does not require Vid. 3 Bur. 
me inſertion of any conſideration, none is neceſſary 1671. : 
oY to be ſet forth in the declaration; the law giving 
that credit to the ſolemnity of the inſtrument, which 
preſumes a. good conſideration, and impoſing the 
rcceſſity on the oppoſite, party of e that it | 1 
Ws improperly obtained. "ys 
Bur in actions founded on ſimple cf w-_- | 
only the circumſtances of the caſe muſt be particu- 
lh ſtated, but a ſufficient/conſideration muſt be 
Wy fiewn, on which the obligation to perform the con- 
0 tract ariſes; and though the terms of, the: contract 
\ | | | ; We: 


48 


that writing as the ſpecial ground of the action; it 


. 
18. G. III. 


Vid. 2 Ld. 


1 m. 7 58. 
I. Rep. 
457. 


2 Bl. Com, 
389. 1 


right to recover by a ſuit at law: things in Poſſeſ 


1 


ee. 
—— 2 * 
om. 442 


ſimple contract, are yet in this reſpect regarded u 


defendant, they are alway preſumed to have been 


things in poſſeſſion and things in action: thing 
in poſſeſſion are thoſe objects of property, to which 


ferred from one perſon to another; but the muy 
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be reduced to writing, no reference can be made o 


can only be uſed in evidence, as the N of the 
contract ſtated in the declaration. 

Bur Bills of Exchange and Promiſſory Notes | 
though, according to the general principles of the 
law, they are to be conſidered only as evidence' ofa 


ſpecialties, and are indeed on the ſame footing with 
bonds; for unleſs the contrary be ſhewn by the 


made on a good conſideration ; nor is it incumbent 
on the plaintiff, either to ſhew a conſideration in 
his declaration, or to prove it at the trial. How. 
ever, though foreign bills were always entitled to 
this privilege, it was not without a conſiderable 
ſtruggle that it was extended to inland bills : and 
notes are indebted for it to the ſtatute ne Ne 
Anne. | 

Tux — beads of diſtin@ion, Ander which 
3 property may be conſidered, are thoſe of 


a man not only has a right, but which he ac 
enjoys; things in action are thoſe over which h 
has not actual dominion, but which he has only: 


ſion might in general always be aſſigned or tre 


of the common law, carefully guarding againſt t 
* 9 which, it was thongs: might 


j * 


8 Ap PROMISSORY NOTES, © | —_” 
be encouraged, by permitting one man to purchaſe ' .- - 
from another his right of proſecuting a ſuit, pro- 
hibited the transfer of things in action; and even 
now, when the improved ſtate of commerce re- vid. 
quires, and the law permits an actual aſſignment of 255 — 
ſuch property, ſo much reſpect is paid to the an- 
cient principle, that the form of aſſigning it is in 
the nature of a declaration of truſt, and an agree- 
ment to permit the aſſignee to make uſe of the 
name of the aſſignor, in order to recover the poſſeſ- 
ſion: and therefore, when in common acceptation 
a debt or bond is ſaid to be aſſigned over, it muſt 
ſtill be ſued for in the original creditor's name; 
the perſon to whom it is transferred being rather 
an attorney than an aſſignee. 
Bor Bills of Exchange, though only ſecurities, 
and conſequently things in action, are ſo highly fa- 
WW voured in the law, that not only they are aſſignable 
or negociable without any fiction, but every perſon 
do whom they are transferred may maintain an ac- 
Fon, in his own name, agaikſt any one who has be- 
fore him, in the courſe of their negociation, render- 
ad himſelf reſponfible for their payment. The 
WH fame privilege is conferred on Promiſſory Notes by 
dhe ſtatute of Queen Anne. | 
| Bur to be intitled to theſe privileges, the er gg 
ment or writing, which conſtitutes a good Bill of 
Exchange, according to the law, uſage, and cuſtom 
of merchants, or a good Note according to the 
ſtatute, muſt have ſome eſſential qualities, without 
which it can neither be the one nor the other. 
8 > MW „ 


| 88 


— v. 
aun 
2 Str. . 


Bull. Niſ 
Prius, 273. 


3Wilſ.213, 
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Ox of theſe qualities is, that it ſhould be for the 
payment of money only, and not for the payment 
of money and the doing of ſome other act: thus a 
note to deliver up horſes and a wharf, and to pay 


money at a particular day, cannot be reckoned a 
note within the ftatute: for theſe inſtruments being 


originally adopted for the convenience of remit- 
tance, and at this day conſidered only as ſecurities 
for the future payment of money, muſt undertake 
only for that: and it muſt be money in ſpecie, not 
in good Eaſt India bonds, or any thing elſe, which 


can itſelf be only confidered as a ſecurity. 


AnoTarsR: requiſite: quality is, that the inſtru- 
ment muſt carry with it a perſanal and certain cre- 
dit, given to the drawer or maker, not confined to. 


credit on any particular fund. 


Bur in the application of this Paares this 
ſeems to be a material diſtinction between Bills of 
Exchange and Promiſſory Notes. As to the for- 
mer, where the fund is ſuppoſed to be in the hands 
of the drawee, the objection holds in its full force, 


not only becauſe: it may be uncertain-whether the 


fund will be productive, but becauſe the credit is 


not given to the perſon of the drawer; but where 


| 
| 
| 
| 
| 
. 


the fund, on account of which the money is pay- 
able, is either in the hands of the drawer, or where 


he is accountable for it, the objection will not hold, 

becauſe the credit is perſonal to him, and the a 

is only the confideration for his giving the bill. 
WrTa refſpect to a Promiffory Note; though it 


the — between the two ſpecies of inſtrument, 
; 3 | £ when : 


Low | . AS:  oQows +2 


+ AND PROMISSORY NOTES. 


when their form is inconteſtibly good, the acceptor 


of the bill. refembles the drawer of the note, yet 
with reſpe& to this objection to their validity, 
there is a difference; for if the drawer of the note 
promiſe to pay out of a particular fund then with- 


b 


in his power, the note will be good under the 


ſtatute: the payment does not depend on the cir- 


cumſtance of the fund's' proving unproductive or 
not, but there is an obligation on his perfonal cre- 


dit, the bare making of the note being an ach 5 


ledgment rhat he has money in his hands. 


Tars diſtinction is apparent in the following 


caſes ;—Evans drew a bill on Joſeelyne, requiring 
him to pay to Laſſere 51. per month, out of his 
going ſubſiſlense, and to place it to his account; 
Joſcelyne accepted it according to the tenor of the 
bill, but afterwards refuſed payment; on which 


Laſſere brought an action in the Common Pleas, 


and obtained Judgment : : Joſcelyne brought a writ 
of error in the King's Bench, on which the judg- 
ment was reverſed, becauſe it was not a bill within 


the cuſtom of merchants; it concerned neither 
trade nor commerce, and being. payable. out of the 


growing ſubſiſtence of the drawer, if he died, or 


his ſubſiſtence were taken away, it was not to be 


Joſcelyne 


v. Laſſere. 


Fort. 281, © 


10 Mod. 


594 316. 7 


paid; it might never be paid, and. yet his _ be 


unimpeached. ef o2 hots 77:9 


Jenny and — unde An Ran in 1 theſe enny v, 


erle, 1 


words, . Pray pay xo Herle 194 fl. on de- Str. 55. 2 


mand; out: of the money in yoor hands, belonging on or an 


to the 5 the Devenſhire mines, deing 
E 2 | | part 


abs; 


168 


— 


Dawkes & 
ux. v. De- 
Jorang, 3 
Wilſ. 207. 
2 Bl. Rep. 
782. 


Weſt Buckley,” and directed it to one Prat, who 
change, againſt Jenny and the others, and had judg- 


the King's Bench, where the judgment was re- 
. verſed, becauſe this was not a Bill of Exchange, but 


15 uf for this among other reaſons, that t was pay- 
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part of the conſideration money for the. manor of 


refuſed to accept it, on which Herle brought his 
action in the Common Pleas, as on a Bill of Ex- 


ment; on; which they brought a writ of error in 


a bare appointment to pay money out of a particu- 
lar fund, and did not anſwer the neceſſity of trade, 
and if the party might be charged on ſuch an in- 
ſtrument as this, then every man who gave his 
ſteward an order to pay money, might be Cn” 
as the drawer of a Bill of Exchange. — +» 

Taz Earl of Delorane *. an inffrument- in 


theſe words : 


oe Sxven weeks after date pleaſe payt to Miß Read, | 
thirty-two pounds and ſeventeen  thillings out 9 { 
W. Stew ard' $ money, as foon as you ſhall! receive 1 
it, for n TY " n 
8 0 Your humble far TOES TP 0 
5; A 5 112 I Pelonlxgf, , . 
85 © To TIN. Barckxock, Ex. "I - ON 3 8 bes _. 
"0. "Mary-le-bone.”” % >, ood 2 5 FP _ he” 2" 
| : Accepted Timothy BreeKnoc ock. miete en 8 
i ee en ; Wirft 1 : 89 
ee refuſed to pay, on which an action tt 
Vas brought againſt the drawer as on à Bill of Ex- 
. - change, but judgment. was given againſt. the plains Ml * 
ti 


'-able out of a pace fund; 
| A 


* * 


and ĩt being To 
at 


AND PROMISSORY NOTES. 


generally, and in an unlimited manner; it was an- 


at the bar; that this bill was accepted by Brecknock | 


ſwered by the court, that if the bill had been drawn 
accordingly in a general and unlimited way, boten 
the bill and the acceptance would have been good, 


but the acceptance here muſt mean that Brecknock 


accepts it to pay out of Steward's _— not out: 


of the drawer's. 


— 1 
R 


Ox the ſame principle which „ FRY Banbury v. 


Liſſet 
caſes, an order from the owner of a ſhip to the Sw. x: 


freighter, to pay money on account of freight, has 
been held to be no Bill of Exchange: Gibſon, the 
owner; gave an order on Gilly and CE the - 


freighters of a ſhip, in theſe words: 
« Meſſrs. Gilly and Co. 
« Pay pay to Mr. Richard 8 one RE 


after date, 200l. on account of freight of the Veale 


Galley, Edward Champion, and _ ſhall be your 
ſufficient bay for the ſame. : 


1 1. Gen | 


Tuts was accepted conditionally for Liſſet and 
Gilly, and not being paid, an action was brought . 


againſt the acceptors, and among other objections 
to the bill, the Chief Juſtice ſaid, that it was pays . 


able out of a particular fund; but, with deference 
to ſo great an authotity, it is conceived, that if 
that had been the only objection to the inſtrument, 


it would have been a good bill, for its being payable 


on account of freight, ſeems to be no more than a direc- 


tion to the drawees to. what account between them 


and the drawer they are to place the payment. | 


E3 vg However, | 


_ _ 


£4 1 * 


54 


Pierſon v. 
Dunlop, 
Doug: 571, 
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or THE PRIVILEGES OF BILLS OF EXCHANGE 
Howxvxx, ſuch a bill from the freighters of a ſhip 
to the perſon to whom the freight is due, if good in 
other reſpects, would certainly not be bad becauſe it 
was made payable on eccount of freight, becauſe indiſ- 


putably there is a perſonal credit given to the drawer, 


the words on account of freight only expreſſing the con. 


i deration for which the bill was given. 


AnD there may be caſes where the infra 


may appear at firſt ſight to be payable out of a par- 


ticular fund, and in reality be otherwiſe, of which 


. deſcription the following caſe is one :—A. B. drew 
* a Bill of Exehange, dated 25th of May, by which he 
* requeſted M*Leod © one month after date, to pay 


to Snee, or order, gl. 10s. as his quarterly half-pay, 
to become due from the 24th of June to the 29th 
of September next by advance. M*Leod accepted 


it, and on his refuſal to pay, was ſued in the Com- 
mon Pleas, where judgment being given againſt 


him, he brought a writ of error in the King's Bench, 


and objected to the judgment that this caſe reſem- 
bled the former caſes, being payable out of a parti- 


_ eular fund; but the court held that this bill was 
drawn on the particular credit of the drawer, not 


Burchell V. 
Slocock, 2 
1845. 


on that of the half. pay, for it was to be paid as 


ſoon as the quarter began, and whether that ſhould 


ever become due or not; and the mention of the 
quarterly half-pay was only a direction how the 


drawee was to reimburſe himſelf. 

Or the diſtinction taken between Bills and Notes 
in this reſpect, the following is an illuſtration— “ J 
6 — to pay to W ns Burchell, the ſum of 


1011, 


| © AND PROMISSORY 'NOTES, ME 
1011. 128. three months after date, for value re- 
ceived out of the premiſes in Roſemary-lane, late 
in the poſſeſſion of Thomas Rower Sherwin” was 
held a good note under the ſtatute, =_ | 

AnorTnzx' eſſential quality to make a good vill or wur 113 
note is, that it muſt be abſolutely payable at all Wn: 
events, and not depend on any particular circum- 
ſtance which may or may not happen in the com- 
mon courſe of things.—Of the application of this 
principle the following are examples: e 8 

Tyomas Rocrrs made a Bill of Exchange, by Haydocks 
which he requeſted Roger Lynch to pay to 'Henry II Nera. 
Haydock, or order, the ſum of 141. 13s. out of a . * 
| fifth payment, when it ſhould become due; this 
was held not to be a good Bill' of Exchange, on 
account of the uncertainty whether any fifth pay- 
ment might ever become due, as well as on aecbunt 
of its being payable out of a particular fund. - 

So, an order to pay money, * provided the terriis Kingfton 
mentioned in certain letters written by the drawer N. . - 
were complied with,” is not a good bill, thoogh Barn, 
the acceptance admit a compliance with thofe Appendix, 
terms, for it was no bill until after ſuch compliance, 
and if it was not a bill when drawn, it could never 
afterwards become one. : e 

Irs uncertalnty in this reſpect was one ruby of An, rae RD 
the determination in the caſe of Dawkes againſt 5* 
Delorane, it being an order to pay out of Stewatd's 
money, when received, which might never happen, 

So, a note « to pay i certain ſum of money, or Smith v. 
to render the body of J. S. to priſon by ſuch a cies La, 

'E 4 day,” 1 02,1396. 


2 4 * 
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day,” is not a note on which an action will lie 
by the ſtatute, after failure of rendering the body 


to priſon, becauſe it was not neceſſarily and origi- 


nally for payment of money, but only became lo 1 ; 


matter ex poſt fatto. _ | Wy 


Sg. So, neither is a note promiſing to pay money, 


iddul ws 
OS if another do nor pay it within a limited time; “ for 
240. pl. 16. this is only an eventual promiſe. | 


Beardeſey So, a note © to pay money ſo many days * 
| tying the defendant ſhould marry,” is not good under the 
Garret. g ſtatute; for it depends on a . y which may 


arret, 4 
2. never happen. - 15 


Roberts v. So, a note © promiſing to pay to A. B. a 95 of 


Bur. 323. money, value received, on the death of a particular 
perſon, provided he leave me a ſufficient ſum to pay 
the ſame, or if I ſhall be otherwiſe able to pay it,” 


is not good within the ſtatute, becauſe it is not ab- 


ſolutely payable at all events, but depends on two 


contingencies, neither of which may ever happen. 


In the caſe of notes, however, it is not neceſſary 


that the time of payment ſhould be abſolutely fixed; 


it is ſufficient if, from the nature of the thing, the 


time muſt certainly arrive on e their Fre 


is to depend. 
8 Tuus a note © to pay to A. or os. fix walks 


1 after the death of the defendant's father, for value 


received, was held to be negociable within the 


ſtatute, for there was no contingency by which it 
might never become payable, but it was only un- 


certain as to the time, which, it was ſaid, was the 


caſe of all bills * after ſight. There appears 


= 
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however ſome little difference, for it is in the power 
of the holder of a bill payable after * to reduce 
the time to a certainty. ; 

So, a note © payable to an infant, when he the Per Lord 
infant ſhould come of age,” and ſpecifying the time Goſs 1 
when that was to be, viz. © on the 12th of June, Bur. 227. 
1750,” was held to be negociable within the ſtatute, 
for it would have been clearly good, if it had been 
made payable on the 12th of June, 1750, which is 
a day certain, without mentioning that the plaintiff 
was then to come of age, and it is not the leſs cer- 
tain from the addition of that circumſtance. _ 

Tur words of engagement make the debt; and it 
is no direction to another perſon; the former part 
| of the note is a promiſe to pay the money, and the . 
reſt is only fixing the particular time when it is to 
be paid. It is ſufficient if it be certainly, and at 
all events, payable at that time, whether he live till 
then, or die in the interim. 

AnD a moral certainty is ſufficient : it is not ne- 
ceſlary that the time ſhould be phyſically certain. 

Tuuvs, “a promiſe to pay within two months Andrews 
after ſuch a ſhip ſhall be paid off,“ will make a 185. 
good note: for the paying off of the ſhip is a thing | | 
of a public nature, and morally certain, 

So, © I promiſe to pay to George Pratt, or order, E Evans v. 

nderwood 
sl. on the receipt of his the ſaid George Pratt's l 262, 
wages, due from his Majeſty's ſhip the Suffolk, it | 
being in full for his Wages, and prize money, and 
ſhort allowance money for the ſaid ſhip,” was held 
a good note on the authority of the laſt caſe; and 
FF - mere  - -- | 


0 


— — 
— 


= . — = 


i 
oi 
| 
| 
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there being an averment that the wages were 'Te- | 
ceived, the plaintiff recovered. OY 

Bur this ſeems to be carrying the indulgence | 
theſe notes abundantly far. | 

Ir is obſervable that of all theſe caſes, where the I 
time for the payment of the money is not abſolutely 
fixed, there is not one ariſing on a Bill of Exchange: 
ſuch a latitude ſeems incompatible with the nature 
and original intention of that inſtrument ; and its 
allowance in favour of Promiſſory Notes ariſes en- 


tirely from a liberal conſtruction of the ſtatute on 


which the negociability of theſe notes is founded. 
IT muſt alſo be obſerved, that in moſt of the 
caſes where the ſeveral inſtruments have been de- 
nied the privilege. of Bills and Notes, it is not, for 
that reaſon, to be concluded hat they are of no 


force: when the fund from which they are to be 


paid, can be proved tp have been productive, or 


the contingency on which they depend has hap-, 


pened, they may be ufed as evidence of a contract, 
according to the circumſtances of the caſe, or ac- 


_ cording to the relation in which is ren ſtand 


to one another. 
WILLIAud WATTS, a A who traded to 


Gibraltar, employed Moſes Maſſias as his factot 


there, who uſed to conſign Watts's goods to certain 
agents in Barbary for ſale. Maſſias uſed to keep 


an account with the agents, and another with Watts, 


but Watts had no communication with the agents. 
On the 21ſt of May, 1972, Watts drew a bill in 


that 


AND PROMISSORY NOTES, 


that day ſtated between him and Maber and Ken- 
tin, merchants, with whom he had dealings: 


Sin, pleaſe to pay to Meſſrs. Maber and Ken- 
tiſh, or order, 2951. 14s. 10d. out of the produce 
of goods you have of mine, now lying at Gibraltar, 
Barbary, and Leghorn, as ſoon as the ſame ſhall 
come into your hands, after 3 the OT; 
hem 

. WIIIIAM War rs.“ 

« To My. Miſes Maſſas, e 

No. 63, Preſcot-Street. * 


Which bill Maſſias accepted i in the fol W words 
| underwritten “ agree to conform to this order, 
* Mosks Mass1As. 


Brok this bill was 0 Watts became a 
bankrupt, and Maſſias refuſing payment, an action 
was brought againſt him for © money had and re- 
ceived to the uſe of the plaintiff.” On the trial it 
appeared that Maſſias had large quantities of goods 
of Watts in his hands; in 17913 to thejamount of 


16571. and more in 1772. That he had paid large | 


ſums for Watts, but whether for engagements la 
to 1772 or not, did not appear. : 
Tun defendant gave evidence of ſeveral priore en- 


gagements, but theſe did not cover the whole ac- 


count; and alſo that there was, at the time of ac- 
ceptance, and ſtill remained, a balance due to Maſ- 
fas himſelf of 8701. There was a verdict for the 
plaintiff; and an application being made by the 
defendant for a new trial, the court obſerved that 
| | | the 
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the queſtion was, whether the defendant had i in his 
hands 1951. for the uſe of the plaintiff. He was] 


proved to have had goods to the amount of 16571, 


and that his acceptances, in the common and tech. 
nical ſenſe of the words, as applied to Bills of Ex. 
change, together with certain other indorſements 
by which he had engaged himſelf to pay money for 
Watts, left a balance in his hands more than ſuffi. 
cient to pay the plaintiffs; if the balance of 87ol. 
due to Maſſias himſelf, be excluded. For this ba- 
lance, then unliquidated, it never could have been 
meant to provide, nor was it meant that the bill ot 


its acceptance ſnould be ſubject to it, for then ther 


would have been fraud in the drawer, and alſo in 


the acceptor; both Knew, or muſt be ſuppoſed to 


263. 3Will. 
21 he 


have known, at leaſt Maſſias knew how the balance 
then ſtood. If he meant to have reſerved his own, 
balance, he ſhould have made a ſpecial acceptance; 


but having accepted it generally in the terms of 


the draft, ſubject only to prior acceptances, he ſhall 
not ſhelter himſelf by this concealed balance due | 


to himſelf in the courſe of a running account. - 


No preciſe form of words is neceſſary to make 4 
* Bill of Exchange, or a Note, under the ſtatute ; any; 
ic order which cannot be complied with, or promiſe 


which cannot be performed, without the payment 


of money, will make a good bill or note. Thus 
an order to deliver money, or a promiſe that ſuch! 
a one ſhall receive it, 1s „ to an order ot 


promiſe to pay. 


A guksrlon 
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A guesTION ariſing on a note in theſe words; Morris x. 
ee, 1 Str. 


] promiſe to account with T. S. or his order, for T 
col.” it was objected that this importing only a 3396. 3 
"romiſe to be accountable for the money, the 
aker was not obliged to pay it to the perſon to 

whom it was: firſt given, or to the indorſee, but 

hat he might account for it another way, by hav- | 

ng laid it out in goods, or otherwiſe applied it. 
zut the court held that a promiſe to account was 

he ſame as a promiſe to pay, more eſpecially as it 

yas to be accountable to A. or order, which im- 

lies an intention that. it ſhould be negociated ; 

ind it would be a ſtrange conſtruction to ſuppoſe 

hat the meaning could be ſatisfied in any other 

ay than the payment of money when there _— | 

de any number of indorſees. 

- NerTysr will the addition of extraneous cir- Chadwick 
umſtances vitiate a note. Thus, I do acknow- Sir, 706. : 
edge that Sir Andrew Chadwick has delivered me 

all the bonds and notes for which 400l. were paid 

im on -account 'of Colonel 'Synge, and that Sir 
Andrew delivered me Major Graham's receipt and 

bill on me for il. which 10l. and 151. 58. balance 

ue to Sir Andrew, I am ſtill mne for, _ r 
promiſe to pay; is good. Ct, en eee 
Tur words ** value feccived - being in br | 
inferted' in bills and notes! there ſeems to have 

been ſome doubt, whether they were eſſential: in 

one caſe; where the want of theſe words was ob-" Banbury 7. 
jected; a verdict was given on that account againſt”s __ 
* neee that caſe ſeems to be a very 

en doubrful | x 


it 


** * . 2 
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Dawkes, v. doubtful authority: in a ſubſequent caſe the ſume 
Wilke). objection was made, but as the inſtrument was! 
_ clearly defective on andther ee n _ | 

no opinion as to this poin r. 

Fort. 23. ON ſeveral occaſions it appears to live bond 
 Banard, faid incidentally by the court, and at the __ that! 


K. B. 88. 


$Mod.26 
1 Shop. . theſe words are unneceſſary. 


497. 2 Ld, Raym. 1556, 1481. Lutw. 889. x Mod. ent. 310. 3 


— Ay the point is now fully ſertled, that as a 


3 9 25 not neceſſary; for as theſe inſtruments are alwayy 

EZ preſumed to have been made on a. valuable con- 

N. 3 ſideration, words which import 0 mare n 

eſſential. 8 2.7. LY 

| Beawes, Bur in France not only value received; muſt 

90% be inſerted in Bills of Exchange, but alſo the natury} 

of that value, in conſequence of an ordinance. of 

the King, in March 1673, whether it was in mo- 

ney, merchandize, or othe: effects, to prevent feve-, 

ral abuſes which had crept. into this branch of: 

commerce, by the bare inſertion only. ef * value 

received; for it was common to give a note in 

payment of a Bill of Exchange, each having theſt 

words: and this practice was found to be of :grin 

prejudice to trade, by occaſioning many failure 

which it was the object of this ordinance toi pro- 

vent; and in conſequence of it, chere are ſour ſdts] 

of Bills of Exchange in that country, the a 
preſſing, ſimply. value received the ſocondi u 

ĩſieſceived in merchandize-;. the third; volderin inf g 

and the fourth, value underfoad: The firſtb and 

1 ſecond necd. no explanation; being alike rhei 

| en 


* , * 
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ociation, and their. diſtinction only anſwering 
ome ends that may occur between the drawer and 
geliverer in caſe of failure or fraud. The third? 
ort is when a merchant draws a Bill of Exchange 

n one who owes him money, which he ſends to: 
is friend or factor, to procure acceptance and 
dayment, and as the acceptor is his debtor, an in- 
onvenience might ariſe to him, ſhould he inſert 
value received,” ſimply, as his friend or factor 
night pretend it belonged to him, it appearing by 
he Bill that the drawer had received the value.— 

he fourth is when a perſon, taking a Bill of Ex 
hange from one on whoſe credit he cannot rely, 
ives the drawer his acknowledgment of receiving 
e Bill, the value of which he obliges himſelf to 
atisfy, on having advice that the Bill is paid; but 
the Bill return diſhonoured, it is again exchanged 

or the Note, the drawer defraying the charges. 
WurrhrR it be eſſential to the conſtitution of a 

ill of Exchange, that it ſhould contain words 
hich render it negociable, as © to order” or © to 
carer,” ſeems not, hitherto, to have received a 
irect judicial decifion. There are two eaſes in Banbury v. 


hich the want of ſuch words was taken as an ex- . 


ption, but as there were other objections on ee; 
hich the Bill was in both caſes held to be bad, it; * 
as not thought neceſſary to decide on that point. 4 
Is another cafe the ſame exception was taken Chamber: - 
d overruled, but under fuck cireumſtances as” . - vo 
at the point was not generally determined / The Wu 353- 
rer had given . draught on n 


—— 
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Heddy, for the payment of a ſum of money for | 
work done by the plaintiff for the defendant : the 
plaintiff had neglected to demand payment for a 
conſiderable time after the draught was due; and 
in the mean time Heddy became inſolvent. The 
| plaintiff brought his action for work and labour, ö 
and the defendant at the trial proved his having 
given this draught to the plaintiff in payment. 
But that not being payable to the plaintiff or order, 
the Jury conſidered it as not being a Bill of Ex. 
change, and gave a verdict for the plaintiff. On 
an application for a new trial, the court thought it 
unneceſſary to decide on the general queſtion, 
whether words importing negociability were eſ. 
ſential to the conſtitution of a Bill of Exchange, 
becauſe they were of opinion that by accepting the! 
draught, and keeping it ſo long after it became! 
payable, the plaintiff had given credit. to Heddy,! 
and diſcharged the defendant. 7 
Ix, in a doubtful point, however, we might be 
allowed to reaſon on general principles, it would 
ſeem, that it being the original intention and the 
actual uſe of Bills of Exchange that they ſhould 
be negociable, ſuch draughts as want theſe operas; 
tive words are not entitled to be declared onal 
' ſpecialties, however they may be ſufficient as et mT 

dence to maintain an action of another kind. 
THre'words in the preamble to the ſtatute, which | 
gives the ſame remedy on Promiſſory Notes as 
there was before on inland Bills of Exchange, in- 
© clude only notes payable to order; thoſe of the 


AND PROMISSORY NOTES. =» = 


enacting clauſe only ſuch as are payable to order 
or bearer, and therefore in ſtrict interpretation 
would ſeem not, to confer that privilege on notes 
wanting ſuch words, even if the want of thay. 
were no objection to inland Bills of Exchange. | 
YET it has been ruled that ſuch. words are not Per Ld. 


wicke, . 


neceſſary in notes, and that the perſon to whom Moors v. 
they are made payable may maintain an action on B. R. H. 
them, within the ſtatute, againſt the maker. And | 
there are ſeveral caſes in the books of. reports 
where ſuch words were omitted, and no exception 
taken on that account. The reaſon- of this indul- 
gence to notes may be, that they have leſs reference. 
| to trade and diſtant commerce, being properly no 
more than engagements between party and party; 
and the ſtatute being remedial, the benefit of it 
has been extended beyond the literal words, | 

IT having been found by experience, that trade Vid, Pre. 
and commerce: ſuffered materially from the circu- 15 G. Iii. 
lation of Bills, Notes, and Draughts for very ſmall * m— 
ſums, which paſſed as caſh, and many of them 
being made payable under certain terms and re- - 
ſtrictions with which the poorer ſort of manufac- 
turers, artificers, labourers and others could not 
comply, without ſubjecting themſelves to great e- 
tortion and abuſe, the legiſlature has thought pro- 
per to lay certain reſtraints on Bills or Notes W | 
a limited ſum. 

Art Notes and Bills for the payment of any 289. III. 
ſum under twenty e which had been iſſued £8. * 

F s 


* 
S. 2. 
1 5 


m. 


went ſhall be made before the expiration of that 
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| bifore the 24th of June, 1775, were made payabl | 
on demand. 

Norzs and Bills for leſs than twenty ſhillings | 
iſſued Hier the 24th of June, 1775, are declared 
void. And any perſon publiſhing or uttering ſuch 
Bills or Notes, or in any manner engaged in the 
negociation of them, is liable to a penalty of not 
more than twenty pounds, nor leſs than five, to be 
recovered and applied in the manner pointed out 
by the act, which was to continue for five years. 

Tux good effects of this act being found, fur- 
ther proviſions for the ſame purpoſe were made by 
another two years after. 

Art Promiſſory or other Notes, Bills of Ex. 
een or Drayghts, or undertakings in writing, 
being negociable or transferable, for the payment 
of twenty ſhillings, or for any ſum of money above 
that ſum and leſs than five pounds, or on which 
twenty ſhillings, or above that ſum and leſs than 
five pounds, ſhall remain undiſcharged, iſſued after 
the firſt of January, 1778, ſhall ſpecify the names 
and places of abode of the perſons reſpectively to 
whom or to whoſe order they ſhall be made pay- 
able; ; ſhall bear date before or at the time of dray- 
ing or iſſuing them, and not on any ſubſequent 
day; ſhall be made payable within the ſpace of 
twenty-one days next after the day of the date; 
and ſhall not be transferable or negociable after the 
time limited for the payment: and every indorſe- 
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time, and bear date at or before the time of making 
it, and ſhall ſpecify the name and place of abode - 
of the perſon or perſons to whom or to whoſe order 
the money is to be paid: and the ſigning of every 
ſuch note, &c. and alſo every indorſement, ſhall be 
atteſted by one ſubſcribing witneſs at the leaſt; 
and all notes &c. gf the above deſeri * not 
having theſe requiſites ſhall be utterly void. 

Tas ſame penalties, recoverable in the ſame 8... 
way as in the former act, are impoſed on every 
one uttering, publiſhing, or negociating 1 ſuch notes, 

&c. without the requiſites preſcribed. - | 
AnD all negociable notes, &c. iffired before the 8. 3. 
iſt of January, for any ſum between the ſum of | 

twenty ſhillings and five pounds, or on which 
twenty ſhillings, or leſs than five pounds, remained 
undiſcharged, are made payable on demand. 

AnD this act and the former act are continued s. 4. 
not only for the reſidue of the five years of 18 for- 
mer, but alſo for other five years. 

Axp by a ſubſequent ſtatute, N the former + 28 m. 
are made p | 


— 


* ACCEPTANCE, - 


CHAP. v. 


—  ACCEP T ANCE. 


Ax acceptance is an engagement to pay a Bill of 
Exchange according to the tenor of the acceptance. | 


Tux making of a Promiſſory Note is equivalent | 
to an acceptance of a Bill of Exchange, for it is an 
engagement to pay the money for which the note 
is given, and therefore nothing under this head! 1 is 
app! icable to Promiſſory Notes. 

Taz circumſtances which generally concur in the 
acceptance of a bill, are that the party to whom it 
is addreſſed, binds himſelf to the payment, after 
the bill has iſſued, Zefore it has become due, and 
according to its tenor, by either ſubſcribing his 
name, or writing the word « accepts, or *ac- 
cepted,”' or © accepted, A. B. > But as a man may 


be bound as acceptor, without any of theſe cir- 


cumſtances, it may be convenient to conſider this 


ſubject under the following points of view. 


Finsr, with reſpect to the manner in which an 


acceptance may be made; ſecondly, the time of 


making it; thirdly, the parties by whom and to 
whom it is made; fourthly, its different kinds; 


=o, fitthly, what ſhall amount to an acceptance. 


I. Ax 


ACCEPTANCE, 


I. Ax acceptance may be either written or ver- 
bal; if the former, it may either be on che bill 
itſelf, or in ſome collateral writing. ST 
In forezgn bills it has always been cadet that 
a collateral or parol acceptance was ſufficient. 

lx an action againſt the acceptor of a foreign 
Bill of Exchange, it appeared that the acceptance 


was by a letter, in which the defendant ſaid, I will 


3 8 
ge, 1 
Str. 648. 


pay it, if you will firſt let me ſend to my correſ— 


pondent in Ireland. This was held as well as if 


the acceptance had been on the bill itſelf, - 
In another caſe it appeared that a foreign bill 
was drawn on the defendant, and on non-accept- 


ance returned to the drawer; afterwards, the de- 


fendant ſaid to the plaintiff, if the bill come back I 


will pay it; and on the return of the bill this was 


held to bind him as acceptor. 
Bur on account of an ambiguity in the two fla- 
tutes which extend the remedy for damages and 


coſts to inland Bills of Exchange, conſiderable | 


doubts had ariſen with reſpect to the validity of a a 


verbal or collateral acceptance of them. 


Tux ſtatute of William, which gives that remedy 


for non-payment after acceptance, requires that 


acceptance to be by e the Bil by the 


party accepting. 
Tux other ſtatute provides, in expreſs wand 1 


that no acceptance of any inland Bill of Exchange 
ſhall be ſufficient to charge any perſon whatevey, . 
unleſs it be underyritten, or Indorſed 1 in n on 5 


the bill. : | 
BS 7 Two 


Cox v. 
Coleman, 
Mich. 6 
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Orm. v. 


Hollida 
Hil.3G II, 


C. J. in Scott v. * at Ni. Pri. M. 1 G. II. 


Parker C. J. in Holdfworthy v. Thicary, P. 11 Ann. B. 


ä ACCEPTANCE, 

Two chief juſtices had at different periods 
after the making of theſe ſtatutes, ruled that an ac- 
ceptance by parol \ was ſufficient to bind the ac. 
ceptor. 

t Another had afterwards held that fuch ac- 
ceptance was not ſufficient. 

Bur this point is now finally ſettled by a ſolemn 
determination in the King's Bench in the time of 
Lord Hardwickes | 

Ax action was brought againſt the defeldune ay 
acceptor of an inland Bill of Exchange, and at the 
trial the acceptance appeared to have been by parol, 

on which the point was reſerved for the opinion 
of the court, and in delivering that opinion, Lord 
Hardwicke obſerved that the caſes of foreign bills 
were not applicable to the queſtion then before 
them,. as it wholly depended on the conſtruction of 
the Acts of Parliament: the caſes on inland bills 
that had ariſen ſince that act were indeed in point; 

but it was by no means ſettled in the court of 
Common Pleas, that this acceptance was not good; 

for that he had been informed by one of the judges 
of that court, that in a caſe which had Jately come 
before them, of an action againſt the acceptor of a 
Bill of Exchange, exception had been taken at the 


R. and in Smith v. Plunket, Mich. 11 Ann. B. R. and Raymond 


+ Eyre | Suk J. in Reay v. Meggot, at Ni. Pri ri, in- London, 
Hil. 4 G. II. C. B. : ; 
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firſt trial, that the acceptance was not in writing, 


and therefore not binding. On an application for 
a new trial, the court being informed that the 


opinion of Lord Raymond was in favour of the 


acceptance, all inclined to the ſame opinion. No 
final judgment was indeed given, becauſe the de- 


fendant thought fit to acquieſce j 10 the inclination 


of the court. 

Wir reſpect to he Acts of Parking, it muff 
be allowed, that they are both, and eſpecially the 
laſt, very obſcurely penned : they were made to 
give a remedy againſt the drawer for damages, in- 


tereſt, and coſts, in caſe of non acceptance . 
payment by the drawee, for no ſuch remedy ex- 


iſted at common law. 
Tus firſt gave that remedy; in caſe of non-pay- 


ment after acceptance, but requires that the ac 


ceptance ſhould be in writing under the bill, but 


no proviſion was made for the caſe of non-accept- 


ance; the ſtatute of Ann was made to extend the 


remedy to that caſe : and the praviſians' af the two | 


acts had evidently a reference to that remedy only : 


the fifth ſection of. the laſt act indeed has expreſs 


7b 


words, that no acceptance ſhall charge any perſon 5 8 
whatſoever, unleſs under- ritten or indorſed; and 


if theſe words ſtood ſingly, it would be difficult to 


maintain that any remedy lay againſt, the acceptor, 
by reaſon of a parol acce 


of theſe words is r 


ice: but the generality 
ined by the words that im- 


mediately follow; that i if ſuch, hill he not gecepted _ 
by ſuch uggerovricing or dente, u. * . 
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but it may alſo be made before the bill is iſſued, 


(ore: ) 


intereſt and coſts. 
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ſhall be. liable to pay coſts, damages, or intereſt on 

that account; ſo that the firſt general words are to 
be underſtood to relate to charging the drawer with 
Nothing is more common than 

for an act of parliament to have general words at 
firſt, which are afterwards reſtrained by more par- 
And it has been ſaid that this pro. 

viſo was inſerted by the committee, when there 
might not be ſo much time for drawing it up 
clearly, as if it had been done at the firſt ne | 
of the act. 
Tux proviſo at the end of the at is alſo very | 


ticular ones. 


material to the preſent queſtion, © that nothing in 


the act contained ſhall be conſtrued to diſcharge | 


any remedy which might before have been had 


againſt the drawer, acceptor, or indorſer of any ſuch 
bill; and ſuch acceptance being clearly valid at 
common law, it cannot be conſtrued to be rendered 5 


void by this ſtatute. 
And if a verbal acceptance be binding; there 


can be no doubt but an ep e by letter will be | 
ſo too. 


IT. Tur 3 is uſually mide between the 
time of iſſuing the bill and the time of payment; 


br aſter it has become due; when it is made before 


the bill is iſſued, it is rather an agreement to accept, 

than an actual acceptance, but ſuch agreement is 

equity binding as an acceptance itſelf. 4 
Wurx the acceptance is made after the time o 


Payment is —_ it is cohſidered as a general 


— 


Py 
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an to pay the money: and if it he: to pay a ac- 
cording to the tenor of the bill, this ſhall not inva- 
lidate the acceptance, though, the time being paſt, 
it be impoſſible to pay according to the tenor, but 
theſe words ſhall be rejected as ſurpluſage. 

III. AccePpTANCE is uſually made by the drawee, 
or perſon on whom the bill is drawn, and when 
made before the iſſuing of the bill, is hardly ever 
made by any other perſon; but after the iſſuing of 


Mn 


211. Cath. 
#59: 7 NE 


Walcot, 1 


129. 


K 1 Lord 
aym. 
4 


410. 


Mal. abs. 4 
Mar. 2 


— 
456, 481. 


the bill, it frequently happens, either that the 


drawee cannot be found, or refuſes to accept, or 
that his credit is ſuſpected, or he cannot, by reaſon of 
ſome diſability, render himſelf reſponſible: in any 


of theſe caſes, an acceptance by another perſon, in 


order either to prevent the return of the bill, to 
promote the negociation of it, or to ſave the repu- 
tation and prevent the proſecution of the drawer, or 


of ſome of the other parties, is not uncommon: 


ſuch an acceptance is called an acceptance for the 


honour of the perſon on whoſe account it is made, 


the effect of which will be more particularly ex- 


plained in a ſubſequent page. 
Trar engagement which conſtitutes an accep- 
tance is uſually made to the holder of the bill, or 


to ſome perſon who has it in contemplation to re- 
ceive it, and then the acceptor muſt anſwer to him, | 


_ _ 


and to every one who either has had the bill before, 
or ſhall afterwards have it by indorſement: but it 
is frequently made to the drawer himſelf; and then 


It = be 2 on the * ** the engage 


ment 


on 
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454. Pier- 


. ſfonv.Dun- 


lop, Cowp. 


Ack. ß 1 
Atk. 


(5611. 
: (ory Yo - 


Monnier. 


ing on the acceptor. | 


Mar. 17, 22. 
Wegerſlofe 
v. Keene, 
N * Str. 214. 
Mar. 21. 


though the anſwer be contained in a letter to the 


dition than the drawer. If one man, to give credit 


the tenor of the bill, and then it is called a my 
and abſolute acceptance. 


in the bill: or it may be at an enlarged perid 


in his hands, and does not ſuppoſe he ſhall hai 


* 
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ment or not, according to the amn ol 


| the caſe. 
Beawes, 


Tur mere anſwer of a merchant to the Fre 
that he will * duly honour his bill, is not of itſelf 
an acceptance, unleſs accompanied with circum. 
ſtances which may induce a third perſon to take 
the bill by indorſement : but if there be any ſuch 
circumſtances, it may amount to an acceptance, 


drawer. 
Anp an agreement to accept may. os expreſſedin in 
- ſuch terms as to put a third perſon in a better con. 


to another, make an abſolute promiſe to accept hi 


bill, the drawer, or any other perſon, may ſhew ſuch in 
promiſe on the exchange, to procure credit, and ca. 
a third perſon advancing his money on it, has noa r 
thing to do with the equitable circumſtances whichhe 


may ſubſiſt between the drawer and acceptor. 
IV. Ax acceptance is generally according 1 


Bur it may differ from the tenor in ſome mate, 
rial circumſtances, and yet, as far as it goes, be bi 


Ir may be for a leſs ſum than that mentio 1 


which is uſually the caſe when a merchant © 
whom a bill is drawn has no effects of the draw 


any atthe time of payment mentioned in the bill 


1 
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So, the drawee may accept a bill which has no 
time mentioned for the payment, and which is held 
payable at. ſight, to pay at a diſtant one _ 
ſuch acceptance will bind him. 

A Brit was payable the firſt of January, the 
fra ce accepted to pay the firſt of March; the 


75 
Walker v. 


Atwood. 11 
Mod. 190. 


Price v. 
Shute, P. 


ow II. 


holder ſtruck out the firſt of March, and inſerted 47. 


the firſt of January; and when it was payahle ac- 


cording to that date, preſented it for payment, 
which the acceptor refuſed; on which the holder 


the court held that it continued binding. 

So, the acceptance may direct the payment to 
be made at a place different from that mentioned 
in the bill, as at the houſe of a banker; in which 
caſe if the holder neglect to demand payment within 


a reaſonable time, and the banker afterwards fail, | 


he muſt ſtand to the loſs. 


action againſt the acceptor. : 

So alſo the acceptance may differ from the tenor 
ff the bill in its mode of payment, as to pay half 
in money, half in bills. 

Ax acceptance may alſo be e as 4 to 
day when certain goods conſigned to the acceptor, 
and for which the bill is drawn, - ſhall be fold; for 
t would affect trade if factors were not allowed to 


ore they have an n to _— of 'the 
goods. ; 


reſtored the acceptance to its original form; and 


Bor if the banker continue ſolvent; the holder i is 
not bound to prove a demand on the banker 1 in an B. R. I; 


4 


Bi 
ene V. 2 
Str. 1195. 


Smith V. 


Delafon- 
taine, 


25 G. III. 


yl 
AT Vo. 5 , 


Smith v. 
Sear, E. 2 
G. II. Bu 

ler's N. P. 
27. 


Smith v. 
Abbot, 2. 


ſe this caution when bills are drawn on them, be- 
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80. an acceptance « on account of the. fp 
Thetis when in caſh for the ſaid veſſel's cargo” is 
| ſufficient to bind the acceptor. RY 
On the ſame principle, an acceptance «to pay 
as remitted from the place where the perſon o 
whoſe account 'the acceptance is made reſides, ; 
ſeems binding after the remittance made. 

Bur what ſhall be conſidered as an abſolute . 
conditional acceptance is a queſtion of law to be 
| determined by t the court, and is not to be left v0 
the jury. | 

A BiLL was drawn in New England for a fun 
of money advanced there, for the repairs of a ſhip, 
of which Lutwidge, the drawee, reſiding at White 
haven, was the freighter. Wilkinſon, the holder 
of the bill, applied to a merchant in London, to 
ſend the bill to Lutwidge for acceptance: the mer. 
chant ſent it incloſed to the drawee, who by letter 
acknowledged the receipt, and wrote thus; * The 
bill which you ſent me I will pay, in caſe the 
owners of the Queen Ann do not; and they living 
in Dublin, I muſt firſt apply to them; I hope ” it 
have their anſwer in a week or ten days: + I do no con 
expect they will pay it, but I judge it proper to 
take their advice before I do, with which I requel 
you will acquaint Mr. Wilkinſon, and that he mij 
reſt ſatisfied of the payment.“ In another lettaſſ $00! 
he writes, © I have not had an opportunity d 
ſending the bill to Ireland, but will take the fir 
opportunity, and then will remit to the gentlemen not 
concerned, according to ond promiſe.” The billy ever 


* 
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not being paid, an action was brought wad 


77 


Lutwidge, as acceptor, in which he inſiſted that 


theſe letters did not amount to an abſolute ac- 


ceptance, but were only conditional, to pay in caſe 


me owners of the Queen Ann did not; and that 
his promiſe to procure payment from them was in 
favour of the plaintiff; but the chief juſtice thought 
it was rather in favour of himſelf; that the letters 
were a complete acceptance, and amounted tò this; 
that he wiſhed the holder of the bill to give him 
time to write to Ireland, but aſſured him that at 


the owners of the Queen Ann payed it or not. 

A BiLL was drawn on Mathews, payable to one 
Lenox, or order, and by indorſement came inta 
the hands of Sproat: Sproat's clerk preſented the 
bill for acceptance to Mathews, who lived in Lon- 


in Briſtol; but as he could not then tell whether 


could not accept at that time:“ the clerk, by the 
conſent of Mathews, left the bill, and afterwards 


called, in company with his maſter, to know 


whether Mathews would accept the bill or not; 
who, on being preſſed, declared, * the bill was a 


loſt,” 
not an abſolute acceptance. Mathews had three 


: Briſtol, 


all events the money ſhould be ſecured, whether 


don, and who told him, * that the drawer had con- 
ſigned a ſhip and cargo to him and another perſon | 


good one, and would be pan.” even 80 the ſhip were 
Tux court held chat this was a a conditional, | 


events 1 * the arrival of the ſhip at 


Raymond, | 


Sproat v. 
Mathews, 
1 Term 

Rep. 182. 


the ſhip would arrive at London or Briſtol, he 


"7-4 e N 
5 - 8 ; 9 


recovering againſt the underwriters: but if ſhe ar. 


i vid. Dou © 
266. 


vuell as the acceptance ; for if the acceptance ſhould 
on the face of it, appear to be abſolute, he cannot 


—— „ 


unlop 
Cowp 5 r. 


| another, he would have no effects : in either of the 
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Briſtol, her bid at London, or her being loſt; 
if the ſhip arrived in London, 'the cargo being con- | 
ſigned to him, he would have effects to reimburſe 
himſelf; if ſhe were loſt, he had the policy of in. 
ſurance, by which he could indemnify himſelf ty: 


rived in Briſtol, the cargo was conſigned to 


former events he meant to accept the bill; in thy 
latter he did not. ; 

Ir the acceptance be in writing, and the drawey 
intend that it ſhould only be canditional, he muſt 
be careful to expreſs the condition in writing a 


take advantage of any verbal condition annexed ice 
it, if the bill ſhould be negociated and come ca 


| the hands of 2 perſon unagquainted with the con-. fre 


dition, and even againſt the perſon to whom the fre 
verbal condition was expreſſed, the burthen al 
proof will be on the acceptor. 

A coxpITIONAL acceptance, when the condition 
on which it depend are 1 becomes ab. 
ſolute. 8 

Nichol was the captain of a ſhip of which 
Pierſon was the owner. The ſhip was freighted 


with naval ſtores by M*Lintot, who being unable e 
to diſcharge the freight, drew a bill on Duni F 
and Co. payable fifteen days after ſight to the ordet to a 
of Nichol, and gave Nichol a certificate or nat 


bill, aſſigned to Dunlop and Co. as a ſecurity til 


——— K — 0 * 
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the Bill of Exchange ſhould be accepted: Nichol 


indorſed the bill, and ſent it to Pierſon, together 
with a letter from M*Lintot to Dunlop and Co. in 


which was incloſed the certificate which M*Lintot 


defired them to tender at the Nayy Office, and at 
the ſame time he adviſed them, that he had drawn 
on them as above. On the ad of October, 1776, 
Pierſon ſent this letter, with the certificate incloſed, 


and alſo the Bill of Exchange, to Dunlop and Co.; 


when the bill was demanded again the next day, the 


defendants delivered it up, ſaying, © it wquld not 


be accepted till the navy bill was paid; but they 
refuſed to deliver the navy bill, ſaying, they would 
receive the money themſelves, ' It was held, that 


this was a conditional acceptance, which, on the re- 
ceipt of the money, became abſolute. Nichol, the 
captain, had a lien on the naval ſtores for his 


freight; the certificate was a ſecurity for that 
freight; it was given into his poſſeſſion as a pledge 


till the navy bill ſhould be. paid, undertook, on that 
vent, to accept and pay the Bill of Exchange. 


to accept a bill is made, be not complied with, that 
agreement will be dicharged,. 


As, 


for the money till the bill ſhould be paid. It was not 
ſent to Dunlop and Co. by the poſt in the the uſual _ 
courſe, but was incloſed to Pierſon as his ſecurity, 

He way therefore not bound to part with it till the 
bill was accepted. Dunlop and Co. by detaining 

it, and ſaying, that the bill would not be accepted 


Bur if the conditions, on which the agreement 


f Maſon v. 


Hunt, 


Doug. 297. 


Mar. 17. 
Mol. 5 2. | | 
acceptance, -according to the circumſtances of the 


c. 10. ſ. 20. 
Beawes, 


$5 5. Gilb. 


ag 4 + 
3Bur.1674- 


Mol. 279. 
280. 3 Bac. 


Abr. 610. 


Mar. 17. 
Gi. L. E. 


Comb · 40. 


Moor v. — 


Withy, 


Trin. 10 


G. III. B. 
R. Bul. Ni. 


ri. 270. 


the value, he is not bound to accept. 


me, and to-morrow I will accept it; this is ay 


not expreſſing a direct refuſal to accept, as * 20 


plained by other Kibennnbeneen WN to an a0. 


underwrote it thus; © Mr Jackſon, pleaſe to pa 
this bill, and charge it to Mr. Newton's account. 
It was contended that this was not an acceptance m- 
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Aus ifa merchant undertake to accept bills to 1 
certain amount, on condition that a cargo of an 
equal value be conſigned to him, and an order given 
for inſurance. If the cargo conſigned do not equi | 


V. A SMALL matter will frequently —_ to an 


caſe: thus, if the merchant ſay, leave the bill wic 


acceptance, for it gives credit to the bill, and p- 
vents the holder from king the mel Reps p 
againſt the drawer, + : 

Bur if the merchant fay, leave the bill with me 
and I will look over my books and accounts be. 2 
tween the drawer and me; call to-morrow, an d 
accordingly the bill ſhall be accepted; this is Mi i 
complete acceptance, becauſe it depends on the 1 
balance of the account, and on the merchant's ha. n 


ing effects in his hands to anſwer it, ſo that | ie 
gives no abſolute credit to the bill. 

Axx thing written on the bill by the drawe 
8 will, if uner 


cepted,” © preſented,” * ſeen,” 


So, a Gelen to a third perſon t. to pay th 
money is an acceptance. The drawee of a bil 


{of wh 


e : — „ 4 „ 
for aa the party did not mean to d P 0 — | 
principal debtor. It was only a direction to Jack- - | 
ſon, to pay out of a particular fund. But the 
court held, that the underwriting being a direc» 5 
tion to pay the ſum, it was of no importance to 
what account it was to be placed when paid: that 
was a tranſaction between the parties hem, 
and this was a ſufhcient acceptance. | 
A BILL was ſent to the drawee for acceptance: Powell v. 
he kept it for ten days before it became due with- b 
out any objection; and whilſt it continued in his 95 : 
hands, he entered it in his bill-book, under a parti. 
cular number, and wrote the number on the bill, - 
and at the bottom the day when it would become 
due, and then ſent it back, refuſing to accept it; 
it was proved that it was the common practice of 
the drawee to enter and mark all bills in- the ſame 
manner, whether he intended to accept them or | 
not : the court ſeemed to think that theſe circum 
ſtances alone did not amount to an acceptancgcge. 
Ir a merchant be defired to accept a bill on the Smithy „„ 
account of another, and to draw on a third, in order Term Rep 
to reimburſe himſelf, and' in conſequence he draw 
a bill on that third perſon the bare act of drawing 
this bill will not amount to an acceptance of the | 35 8 
other, for the party evid ly ſhews he meant only | . 
to make himſelf liable, in caſe the bill aun by K 
ſhould be accepted and paid. 5 
Ax agreement to accept gr honour. a bill will, in _ | 
many caſes, be equivalent 'to an accepranc and | 4 
whether that e be merely verbal or in 
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writing is dee If A. having given or FR 


tending to give credit to B. write to C. to ænoy 


whether he will accept ſuch bills as ſhall be dran 


on him on B's account, and we: return for anſwer | 


that he will accept them ; this is equivalent. to an 


; acceptance, and a ſubſequent prohibition to dray} 


Pillans v, 


Van Mie 


rop, 3 Bur. 
7663. 


been given. 


propoſed to give them credit on a good houſe in 
London for their reimburſement, or any other 


on him on B's account will be of no avail, if, in 
fact, previous to that prohibition, the credit haz 


'Wurrs, a merchant i in Ireland, defired t to „ dn | 
on the plaintiffs, Pillans and Roſe, merchants a ll - 
Rotterdam, for 8ool. payable to one Clifford, ani 


mode of reimburſement : the plaintiffs, in anſwer, . 

defired a confirmed credit on a houſe of rank ine 

London, as the condition of their accepting the ls 

bill: White named the houſe of the defendants ue 

that houſe of rank: the plaintiffs honoured thei þ 

draft, and paid the money, and then wrote to the tr 

defendants, Van Mierop and Hopkins, merchants in th 

London, deſiring! to know whether they would accept it 

ſuch bills as the plaintiffs ſhould in about a month pl; 

time draw on their houſe for 8o0l. on the credit of Ml (6 

White: the defendants agreed to honour the bill; ©, 
but, before it was drawn, White failed, and then th; 

the defendants wrote to the plaintiffs, informing vit 

them that White had ſtopped payment, and defir-Mf of 
ing them not to draw, as they could not accept ano 
wh 


kbeir draught. The N however drew, hold- 
Bs, 12 
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ing the defendants not at liberty to withdraw cer 0 


engagement. 
Ox behalf of the defendants — oa 


the letter in which they promiſed to honour the 


plaintiffs” bill imported a credit given to the 


plaintiffs in proſpect of a future credit to be 


given by them to. White; for the letter of the 
plaintiffs, to which that of the defendants was an 
anſwer, only intimated an intention of giving credit 


to White, on condition of a credit from the de- 
fendants ; and that thereſore this credit might well 


be countermanded before the advancement of 
money. But the real tranſaction between the 
plaintiffs and White was very different from that 


repreſented to the defendants ; the former had ac- 


latter had undertaken to honour their draught, and 
conſequently could not be confidered as having 
been influenced by that engagement. That this 


tranſaction had been fraudulently conccaled: from 


the defendants both by White and the plaintiffs; if 


it had been diſcloſed, the defendants would have 


„ 


plainly ſeen that the plaintiffs doubted of White's : 1 


ſufficiency, by their requiring a further ſecurity - 


for a debt already contracted ; and that therefore 
this concealment of circumſtances was fuffcient to 


vitiate the contract. It was likewiſe void for want 


of conſideration, it being like a promiſe to pay. 


another man's debt contracted before the promiſe, 


which was-a paſt conſideration, and therefore no 
7s 83 e mara 
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more than a aaked agreement, which was "y ſuf, 
3 ficient to maintain an action. | | 
5 I᷑0 this it was anſwered, that if indeed. ther | 
—— were any fraud in the tranſaction, | that would have | 
been ſufficient to vacate the contract; but it was 
5 manifeſt that none exiſted here, nor were the defen. 
5 daants deceived into a belief that the credit to 
5 White was future: the plaintiffs' letter imported 

| FE only a wiſh to be informed, whether the defendants 
x would accept bills on White's account; which they, 
6 pbry their anſwer, conſented to do. The -plaintiff: 
did not ſeem at the time to have doubted of White's 
ſufficiency, or to have. meant to conceal any thing 
from the defendants. The draught by White an! 
the plaintiffs payable to Clifford was no part of the 
conſideration of the engagement of the defendants; 
that, and all the precedent correſpondence, was in- 
tirely out of the caſe. By promiſing to honour the; 
plaintiffs' draughts, the defendants admitted that! 
they either had effects of White in their hands, ot 
that they had credit on him. . There was no pre- 
tence for the objection of this being a naked agree - 
1 ment: whatever might be ſaid in other caſes of 
, EE naked agreement, or the want of confideration, 
. | there was no ſich thing in the cuſtom of merchinti 
with reſpect to Bills of Exchange. The true re 

; ſon why the acceptance of a Bill of Exchange (hal w. 
F ' ' _ bind, is not on account of the acceptor's having, ot 
| being ſuppoſed to have, effects in his bands, but 
tom the convenience of trade and commerce: the 
| r 18 an a to pay, though the 
ES accept 


. 


n hu 


acceptor have no effects of the perſon on whole . 1 


count the bill is drawn, and though there be no 


—— 


conſideration. The end of the inſtitution of bills, 
their currency, requires that it ſnould be ſo. This 


caſe is the ſame as if White had drawn on Van 


8 


Mierop and Hopkins, payable to the plaintiffs it _ 


would have been immaterial to the plaintiffs whe- 


ther Van Mierop and Hopkins had effects of 


White or not, if they had accepted his bill ; what 


was done here amounts to the ſame thing; to pro- 


miſe to give the bill due honour is, in effect, to ac- 


cept it: if a man agree to do the formal part, the 
law, in the caſe of an acceptance of a bill, conſiders 


it as actually done: the defendants could not after- 


wards retract; it would be deſtructive to trade and 


credit if they might. There is no analogy between 
this caſe and a promiſe to pay another man's debts 


already contracted, It is a tranſaction of quite a 
different nature. If a conſideration were neceſſary, | 
there is here a ſufficient one. Any damage to ano 
ther, or forbearance or ſuſpenſion of the aſſertion _ 


of his right, is a ſufficient foundation for an under; 


taking, and will make it binding, though no actual | 
benefit accrue to the party who undertakes. Here 
the engagement of the defendants occaſioned a poſ- 


ſibility of loſs to the | plaintiffs: it is plain they 
would not rely on White's aſſurance alone, and 


therefore they wrote to the defendants to know if 
they would honour their draught: by engaging to 


do ſo, they prevented the plaintiffs from calling on 


White to perform his agreement; by giving them 
| UE 3. credit 


LE 


4 | | ot 
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eredit on a good houſe in London for a imb 
ment. The ſuſpenſion of the plaintiffs right, lo | 
call on White for a compliance with his agreement, | 
is a conſideration ſufficient to maintain an action, 
if that ſuſpenſion be yy for a dy. or for ever ſo 
| ſhort a time. 4 

Ir a bill be drawn on a ſervant, with a diredicn | 
to place the money to the account of. his maſter, 


and the ſervant accept it generally, this renders him 


| . 


B. K. H. . 


liable to anſwer perſonally to an indorſee. 


Thomas v. A BIII of Exchange was drawn in this manner: 


« At thirty days fight, pay to John Somerville, or 


order, 2001. and place the ſame to the account of 


the York-buildings company, value received by 


yours, Charles Mildmay.” Directed to Mr. Hum- | 
phrey Biſhop, caſhier of the York-buildings com- | 
_ pany, at their houſe in Wincheſter- ſtreet, London. 
Accepted, H. Biſhop, 13th June, 1732.” This 


bill was indorſed to Thomas, who brought an ac- 
tion againſt Biſhop as the acceptor. At the trial 


the defendant proved, that the letter of advice was 
addreſſed to the company; and that the bill being 


brought to their houſe, he was ordered to accept it, 
which he did in the ſame manner as he had accep- 
ted other bills: but it was determined that this 
evidence was immaterial, The bill, on the face of 
it; imported to be drawn on the defendant ; it was 
accepted by him generally, not as ſervant to the 


5 company, to whoſe account he had no right to 


charge it, till actual payment by himſelf: and this 


being an action by an . it would be of dan- 
—_— | 


Ls ow — — LC) | EY 1 62477; 
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gerous conſequence to trade to admit evidence, 


ariſing from extrinſic circumſtances, ſuch as the , 
letter of advice. This differed widely from te 

caſe of a bill addreſſed to the maſter, and ſubſcribed Wo by 
by the ſervant. A Biſl of Exchange is a contract 

by the cuſtom of merchants, and the whole of that 

contract muſt appear in writing; there is nothing 


in writing here to bind the company, nor can any 


action be maintained againſt them upon the bill, 
for the addition of caſhier to the defendant's name, 
is only to denote the perſon with more certainty ; 
the houſe of the York-buildings company, is to in- 
form the indorſee where the drawee is to be found, 


and the direction to whoſe account to place the | 


money, is for the uſe of the drawee only. It might 
have been otherwiſe, had the action been by the 
payee, who was privy to the tranſaction, and if i it 
had appeared that he tendered the bill as à bill on 
the company: but this plaintiff being a ſtranger, ; 
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Transfer of B1LLs and NorEs. 


| A. to the difference in the ſtyle of -negos | 
ciability of Bills and N otes, the modes of hel | 


| transfer alſo differ. 
1 Bur. 462, 


4s. payable to bearer as if J. S. were not mentioned. 
Bur to the transfer of thoſe payable to order, it 


is neceſſary, in addition to delivery, that there] 
ſhould be ſomething by which the payee may ap- 


_ pear to expreſs his order. This additional circum- 
ſtance is an indorſement, . ſo called from being 


uſually written on the back, though, without doubt, 
an order of transfer would be equally valid, if 
written at the bottom or on the face of the inſtry- 


ment. 


WurkE no W is made by act of * | 


ment relative to the negociation of bills or notes, no 


particular form of words is neceſſary to make an 
indorſement, only the name of the indorſor muſt! 
appear upon it, and it muſt be written r figned by 
him, or by ſome e authoriſed. wad him for that 


purpoſe. . . 


WO , PETS | Ixpons- 


Brice knd Not peyatle to benrerats nee 
2 kl. . by delivery: if payable to J. S. or beater, they am 


an) _—_— 
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InDorsEMENTS are either in full or in blank} a |. + +, 7 
full indorſement is that by which the -indorfor .. .,, 
orders the money to be paid to ſome particula 
perſon by name.” A blank indorſement conſiſts 3 
only of the name of the indorſor. . | 
A BLANK indorſement renders the bill or note 8 617. 
aſterwards transferable by delivery only, as if it (633 3 
were payable to bearer, for by only writing his 
name, the indorſor ſhews his intention that the 
inſtrument ſhould have a general nen ow * 


transferred by every poſſeſſor. 5 3 
BLANK indorſements are more frequent unn — EEE | | 
nn full, becauſe, if every indorſement were in full, the 
back of the inſtrument would be ſoon filled up, =_ 
is negociability would be leſs extenſive. LE 
ty ExceeT where reſtrained by act of parliament, x W 4 
3 the transfer of a bill or note may be made at any 1 erm a 
. time after it has iſſued, even after the day of pay- Vid, 3Bur, 
ment; and in caſe of the former, where the accep- pare 
cor reſides at a diſtance from the OI is ee : N 
ph made before acceptanſſſweeee. El. Ness 


Avp where the transfer is by tridbefigilons; that 35-". 
indorſement may be made on a blank' note, before 1 F 
the inſertion of any date or ſum of money, in which 5 5 ; E | © | 
caſe, the indorfor i is liable for any ſum, at any tine | 
of payment that may afterwards be inſerted; and it 
is immaterial whether the perſon taking the note 
on the credit of the indorſement knew whether it 
was madeibefore the dravſing of the note or'not; 
for in ſuch'a caſe the indotſement is equivalent Wa =: 
| letter e e 8 e 
— | | One ..  1i- 
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. on Ons Galley having had frequent money tranſic⸗ | 

Doug. 456. tions with Ruſſel, a banker, and having overdrayn 

( his caſh account; Ruſſel ſuſpecting his credit, re- 
fuſed to advance him any mote money, without the 

addition of the name of ſome indorſor of whom be 

ſhould approve: on this Galley applied to Lang- 

ſtaffe, who indorſed his name on five copper- plate 

| checks, made in the form of Promiſſory Notes, but 

| in blank, that is, without any ſum, date, or time of. 

payment, mentioned in the body of the notes 

Galley afterwards filled up the blanks with diffe. 

rent ſums and dates, and Ruſſel diſcounted the 

notes. Galley became a bankrupt, and Ruſſi 

demanded payment of Langſtaffe, and, on his re. 

fuſal, brought an action, in which the court thought 

he was entitled to recover, though it appeared that 

he knew the notes were blank at the time of the 1 in- 


dorſement. 
Bank of Ir is ſaid, that on a transfer by Son 4 per. 
E 7 : ſon making it ceaſes to be a party to the bill t 
— lem. note; that ſuch a transfer is a ſale, and that he who 
| Mod. 241. ſells it, does not. become a. new ſecurity, and is not 
| Pack, z liable to refund the money if the bill ſhould 1 not 


7th reſolu- be paid. ; 
| Zur this can only be true to its full extent ok 
applied to the caſe of a demand by a ubſequent 
A party when one or more have intervened between 
LS. him and the party againſt whom he makes the de- 
1 mand: as between the immediate parties to the 
* transfer, this diſtinction muſt be taken, that 

= | when the bill or note has been given in payment 
| a prec 
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 nrecedent debt, or for a vaulable conſideration at 
he time of the transfer, without being diſcounted; 


or the bill or note cannot recover againſt the per- 
on who received it, as indorſor, yet he may cer- 


ood to undertake that the bill ſhall be duly paid. 
ut if the bill or note be diſcounted for the accommo- 


ind the doctrine here laid down will apply. 

Ina caſe which has lately occurred, and which has 
ome relation to this ſubject, the circumſtances which 
appeared on a motion for a new trial were theſe : 
Tas action was for money lent, money paid by 


ad and received by the defendants to the uſe of 
he plaintiffs. The defendants having a Bill of 


and wiſhing to have it diſcounted, employed Fran- 


arket and to get caſh for it, but that they would 
ot indorſe it. F. Huet applied to his brother, 
James Huet, to get the bill diſcounted, informing 
im that it belonged to the defendants, and that 
hough they did not chooſe to indorſe it, yet he 


and that he (F. Huet) would indemnify him if he 


rho diſcounted 1 it, relying. chiefly on the credit of 
the 


hen, though the perſon who has given the money 


he plaintiffs to the uſe of the defendants, and money 


xchange, which came to them by indorſement, 


is Huet for that purpoſe, telling him to carry it to 


added, as a reaſon of his own, that as their number 
as on the bill, it was equivalent to an indorſement, 


91 


ainly recover in an action for money had and re- 
eived for his uſe, as the transferer muſt be under- 


lation of the transferer, then the transfer is a a fale, : 


indorſed. James Huet applied to the plaintiffs, 55 


f 


acceptors, the plaintiffs having heard that the bill 


whether conſidered as given by them when under: 
conſideration. This was a ſum, therefore, which, in 
to pay to the plaintiffs; that this alone, though there! 


. conſideration : the plaintiffs had a right of ac 
tion againſt James Huet, who, as an innocent many 
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the acceptors, not knowing at the time ; that the ded 
fendants had any concern with it; but they re. 


quired the indorſement of james Huet, which bei 
gave, becauſe, without that, the plaintiffs refuſed to; 


diſcount the bill. Afterwards, on the failure of the} 


had paſſed through the hands of the defendants, ap. 
plied to them for payment, who at firſt refuſed, but 
afterwards promiſed to take it up; and on their not 
performing their promiſe, brought the preſent action 
to recover the amount, and obtained a verdict. 
Tux application for a new trial was founded on! 
the idea that the promiſe of the defendants wa 
without conſideration, and conſequently was a 11. 
dum pactum. RE 

' In oppoſition to this 8 it was nd 
ed, that the promiſe was binding on the defendanty 


moral obligation to pay, or as having received, 
legal and valuable conſideration for it. It could not, 
it was ſaid, be denied that ſo much money belong- 
ing to the plaintiffs had got into the pockets ol 
the defendants, for which the former had received no! 


conſcience and morality, the defendants were beund: 


were ſtrictly no legal debt, was a ſufficient conſide- 
ration to raiſe a promiſe : but the circumſtances of 
the tranſaction amounted to a valuable and legal © 


and 
— * IJ 
3 -* 
? Z 


ag * 
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and not involved in the miſconduct of bie banden 2 


had a claim on the defendants; for as James Huet, 
in putting his indorſement on the bill, ated by the 


direction of his- brother, who was the avowed agent 


of the defendants, though F. Huet might have ex- 
ceeded his authority, they muſt be bound by his act, 


and were therefore liable to James Huet. But it 
did not appear that he had; for the only reſtraint 


impoſed on him by the defendants vas not to in- 


dorſe their names, becauſe they did not wiſh that 


their names ſhould appear on, the bill: but they 


did not mean to reſtrain him from indorſing it, or 


any other perſon for him, provided the money could 


not be raiſed on any other terms, and that had 


turned out to be the caſe. 


Tus argument in favour of the defendants | 


turned principally on the diſtinction between 
a general and a circumſcribed authority. If 
Francis Huet had been the general agent of the 


defendants, it was admitted, that they would have 


been chargeable with his acts; but it appeared 
from the facts, that he was conſtituted their parti 
cular agent with a circumſcribed authority; the ſub, 


ſtance of which was, that he would /e the bill; for 1 


that they would not make themſelves liable, either 
on the bill by their indorſement, or by any other 


circuitous mode. F. Huet, it was agreed, would ö 
be liable to James Huet, either as for money paid 


to his uſe, or on the expreſs promiſe to guarantee; 
but there the matter ſtopped ; for as to the defen- 


dants, he would pay n in his owh wrong, 
"— 5 


4 


* 
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: having exceeded his authority : the reſult 1 muſt- by, 
equity, and that the defendants were not under any 


amount of the bill: this was a new attempt, and it 
wWuͤaas difficult to ſay to what extent it might be car. 


acceptor, the drawer, and the indorſors were al 


liable, whoſe names did not appear on the bill, an 
that too under circumſtances very alarming to mer. 


were anſwerable, by what rule was the court to 
guided? Were the defendants to be called upon a 
any diſtance of time? When a perſon refu/ed to in 
dorſe a bill, it could not be implied that he mean 


more extenſive way than if he had indorſed it.—Ot 

' theſe grounds the rule was made abſolute for a nei 
trial. On the next trial, the evidence was the fame 

as before, in every other reſpect; but that when the 
defendants defired F. Huet to get the bill dif 

|. counted, W did not ſay that they would not indoſ 


— 
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that as between theſe parties, the plaintiffs had n | 


legal or moral obligation whatever to pay the 


ried, if it were encouraged : in the caſe of a Bill d 
Exchange, it was preciſely known what remedy the 
holder had, if the bill were not paid; his ſecurig 
appeared wholly on the face of the bill itſelf: the 


dg — aw — — — 8 — — . * 


\ am. 


liable in their turns ; but they were, only liable be 
cauſe they had written their names on the bill. But 
this was an attempt to make ſome other perſon 


=” Oo 0 a 


cantile houſes through which Bills of Exchany 
paſs. Indorſors, whoſe names were on the bil 
could only be called on, after notice of non-pay- 
ment, and without delay. But if theſe defendant 


to make himſelf liable on the bill, much leſs in 


4 


2 
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ji, The jury found a verdict for the plaintiffs; and 2 
on a motion for another trial, the court were una». wed 
nimouſly of opinion that it ſhould not be granted, - 
cn the ground, that as the defendants had authoriſed 
f. Huet to get the bill diſcounted, without reſtrain- 
ing his authority as to the mode of doing it, they 
were bound by his acts; and that if it were doubt- 
ful, from the converſation which paſſed between the 
defendants and F. Huet, at the time when they ap- 
plied to him to get the bill diſcounted, what autho- 
rity they meant to confer on him in this tranſac- 
tion, their ſubſequent conduct, in promiſing to pay 
the bill, was deciſive. But the three Judges, Aſh- 
hurſt, Buller, and Groſe, ſaid, that had not the 
evidence given on this trial varied from that given 
before, they ſhould have continued to entertain the 
ſame opinion which they delivered on the former 
pecaſ inn 8 e op = 
Trovcn a blank indorſement be a ſufficient * : 
transfer, and may enable the perſon in whoſe RW. 
favour it is made to negociate the inſtrument, Hamot. : 
yet it is in his option to take it, either as Farben v. : 
indorſee or as ſervant or agent to the indorſor, and Salk. 128. | 
the latter may, notwithſtanding his indorſement, tion. Lucas 
declare as holder in an action againſt the drawer or 1 Salk.130-. 
acceptor. Nothing is more uſual than for the Raym, 371. 
holder of a bill or note, to indorſe it in blank, and 
end it to ſome friend for the purpoſe of procuring 
he acceptance or the payment; in this caſe it is in 
the power of his friend, either to fill up the blank 
pace over the indorſor's name with an order to pay 7 
| | | . the - = 14 
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" 5 | the 1 money to himdalf, which ſhews his/ elect 1 

133 take as indorſee, or to write a receipt, which them} 
| that he is only the agent of the indorſor. | 
| . Ox this principle, a man to whom a bill wa 
3 "> delivered. with a blank indorſement, and who car. 
apm. r, fied it for acceptance, was admitted, in an ation 

of trover for the bill againſt the drawee, to N | 

the delivery of it to the latter. | 

zur. 1226. TRE original contract on negociable bills 4 

N notes is to pay to ſiich perſon or perſons, as the 

| payee or his indorſees, or their indorſces, ſhall di. 
rect; and there is as much privity between the laſt 
indorſor and the laſt indorfee, as between the drawe 

and the original payee. When the payee aſſigns i 
over, he does it by the law of merchants ; for as] 
thing in action, it is not aſſignable by the genenl 

law. The indorſement is part of the ariginal con 

tract, is incidental to it in the nature of the thing 

and muſt be underſtood to be made in the fame] 

manner as the inſtrument was drawn: the indorſa 
holds it in the ſame manner, and with the ſame pri; 
„„ vileges, qualities, and advantages as the origin | 
payce, as a transferable negociable inſtrument, which in 

he may indorſe over to another, and that other to 

third, and ſo on at pleaſure; and therefore an in inc 
dorſor, where he indorſes it fora valuable conſid 

tion, cannot limit his indorſement by any reftric 


| tion on the indorſee, ſo as to preclude him fr abl 
transferring it to another as a thing negociable. dor 


Ox theſe principles it has been ſeveral times ſa¶ bei. 
lemnly ſettled, that it is no objection to the claim 


£50. ne 
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an indorſee, that the inde rſement aoching; —— 


contain the words © to order M42 oY 
In one caſe it appeared that Manning had „ 

a Promiſſory Note to Statham or ee 6— 1 

aſſigned it to Witherhead; ' and Witherhead to 5 

More, who, on non- payment at the time, brought r 5 

an action againſt Manning: on a demurrer to the Cornet 2 N 5 

declaration, exception was: taken, that the aſſign» B. il. 5 

ment to Witherhead was made without ſaying to * 

him or order, and that therefore he could not aſſign 

it over to More. But i it was held by the whole court | | 

that the indorſement was ſufficient j for if the ole: 0 -- 

ginal note be aſſignable; ; then, to whomſoever it 

may be aſſigned, he has the whole intereſt in it, 


and may aſſign it as he pleaſes; an A 1gnme! 80 
him comprehends his aſſigns. dan Ff: 
Ix another caſe the plaintiff bad ene on an Acheſon by 3 


Fountain, 


indorſement made by William Abercrombie, by Mich, ich. 9G. 

which he appointed the payment to be to Louiſa 3 , 

Acheſon, © or order”; on the bill being produced we. urs 

in evidence, it appeared to be originally made pay 

able to Abercrombie or order, but Abercrombie's- 

indorſement was only this; *-pray pay the contents 

to Louiſa Acheſon. It was objected “ that the - 

indorſement did not agree with the declaration”. | 

The court however gave judgment, on the ground „„ 

a general propoſition in law, that a bill is negoci- | - 

able without the addition of thaſe words to the in- 

dorſement; the legal import of ſuch indorfement | 

being, that the bill was payable to order, and that 

the plaintiff _ on this have indorſed K overt. 
3 ; | another, 2 7 4 4 
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= ans who would have been the proper onder of | 


| the firſt indorſor. 


* 


\ Edie v. 
Eaſt-India 
_ _ Company,z 


ur. 1216. 


1. Bl. Rep. 
295. 


Yer, notwithſtanding theſe caſes, the ſarne Point 


was again agitated on the following occaſion: ' 


. Coronet Clive drew a bill, payable to Mr," 
Cambell, or order, on the Eaſt-India company, who | 
accepted it; Mr. Cambell indorſed it to Mr. Roben 
Ogilby, but the words © or order” being originally 
omitted, were afterwards inſerted by another hand 
before the trial: Ogilby indorſed it over to Meſſn. 
Edie and Laird, or order, and aſterwards, before | 
the payment, became inſolvent: Edie and Lain 
brought an action againſt the company as accepton, 
who refuſed payment, on pretence that Ogilby had 
no right to aſſign to the plaintiffs: the real queſ. 


tion was, who ſhould bear the loſs, Mr. Cambell or 


the plaintiffs ; for the Eaſt-India company, if the 
did not pay to * plaintiffs muſt Pay to "Mr | 


Cambell. 


Ar the trial, Lord' Mansfield de 4 


fendants to give evidence of a aſage among merchants, 


that an indorſement to any, individual by name, 


without the words © or order, deſtroyed the ne- 


gociability of the bill, and confined the right of re- 


covery to that individual perſon: this uſage was! 


proved by a number of witneſſes; but no inſtance 


was ſhewn where the indorſee, to whom a bill v 


indorſed without adding the words, * or. order 
ever actually loſt the money, ſo as to put him on 
diſputing the point. His lordſhip, in his addreß 
to the j jury, told them, that, lying the uſage out of 

> the 


”  ButLs 400 NOTES: _ 


the 4 by the general law, the ada * : 
follow the nature of the original bill, and be an ab- 
ſolute aſſignment, to the indorſee or his order: but 


that he left it to them, on the particular evidence of 


the uſage that. had been laid before them: that if 
they found an uſage ſo eſtabliſhed and ſettled 
amongſt merchants and traders as to be clear and 
plain beyond all doubt, they might find a verdict ſor 


the defendant, but that if they were doubtful of the 


uſage, or if it appeared to*them not to be fully an! 


clearly eſtabliſhed, or to be the other = then 
they ought to find for the plaintiff. | 


Tnar the queſtion aroſe on the inſolvency of | 
Ogilby, the firſt indorſee; that therefore it ought 
to be confidered who it was that gave credit to 
him, for that he who gives the credit ought to run 


the riſk : that if Mr. Cambell meant to truſt Ogil- 


by with the money, it was he who ought to ſuffer 
by him; and that he meant to truſt him was clear; ED 


for it was acknowledged on all hands, that Ogilby 


himſelf had a right to receive it of the company, 


whether he had a right to . the bills n 
perſon or not. CEA | 
Tux jury found for the ane 5 on an 
application for a new trial, the counſel in ſupport 
of the verdict reſted principally on the uſage which 
had been eſtabliſhed by the evidence; and with 


reſpect to the two caſes before cited, they en- 
deavoured to fhew that they did not apply to the 
preſent ; the firſt, they ſaid, muſt have been an 
indorſement i in blank, not to Witherhead by name, 


— 


TOS” oe. and 


| | 


8:3 


100 


* 


Doug. 617. 4 operates to preclude the perſon to whom it i; 
made from transferring the inſtrument to another, 
ſo as to give him a right of action, either againſt 
the perſon impoſing the reſtriction, or againſt am 
of the ipreceding' . it may give a bam 

authority 


* 


aBur: 122). 
(439.0 


once eſtabliſhed by judicial determinations, cannet 
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* ; 
* 


And then there could be no doubt of hid bow | 
transfer it : the ſecond” did not decide the preſem 


queſtion, for it was only an objection on account of 
the declaration varying from the evidence: the 


plaintiff had clearly à right to recover, without 
entering into the general queſtion, for ſhe was the 
perſon to whom the bill was indorſed, and had not 
indorſed it over; and what the court was reported 
to have ſaid, “as to her power to have indorſed it | 
to another, wow would be the proper order of the 
firſt indorſor, was at leaſt extrajudicial, if not 


added by the reporter himſelf; but the court; on 
full deliberation, were of opinion, that the law was = 
ſettled by thoſe two caſes, that ſuch an indorſement = 
vas good, and gave the indorſee a right of 'indorf. n 
ing over: that the law having been ſo ſettled; no a 
evidence of an uſage to it ought to have been ad- 
mitted ; that the law of merchants is the law of the in 
kingdom, and part of the common law, and when! p 

a 


be ſhaken. \ Where indeed the law of merchants is] 
doubtful, the evidence of a cuſtom may be received; 
but even then it muſt be proved by facts, not by 
opinion only, and muſt be confiſtent bans; the Be | 
"mapa principles of the lam. I 

Ver an indorſement may be ncfics@ive, an ahe 


BILLS AND NOTES. T | | L : » " 00 
authority to the indorſee to receive the money for, 


the indorſor ; as if it ſay, © pray pay the money to 
ſuch a one for my uſe,” or uſe ſuch GE. 


ſions as neceſſarily import that he does not mean to 


transfer his intereſt in the bill or note, but merely 
to give a power of receiving the money. In ſuch 
a caſe it would be clear that no valuable conſidera- 
tion had been paid; but the intention of weint 


muſt appear vn the face of the indorſement. 


So, if the payee direct by indorſement, that, 1 ie Dot: 617, 
with.n; muſt be credited to the account of a third (. 
perſon.” - This is not a transfer of the bill to that 
third pers but only an authority to the drawees- 


to give him credit for ſo, much; the payee does not 


mean to make himſelf liable as indorſor, or to en 
able the other to raiſe money on the bill. | 
Avp, if in ſuch a caſe the drawee Sent the « bill, 
inſtead of cancelling it, and an indorſement be 
forged and the bill negociated, the party. who ſhall 
advance money on it muſt ſuſtain. the loſs; and if 
afterwards a friend of the drawer, by mine pay 
the bill for his honour, the drawer may recoyer 
back the money, in an action for money had ang 
received to his uſe; for it was the duty of the party 
advancing the money on the bill to read the ſpecial 
indorſement, and he muſt ſuffer for his negligence, . | | 
Tus, where a bill was drawn by a houſe in Den. Anche v. 


Bank of 


mark on a houſe i in London, payable to a: perſon England. 


Pd 


Done. 615. 


eſiding in Denmark, or; his order, and the payee, (637. 
ade ſuch a ſpecial indorſement; the drawees . 
epted and . notice to the dravers and FAInE, 


> 


* 
Oo 


friend of the drawers went to the bank and paid | 
the bill for their honour : : the drawers afterwards ' 
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ſon i in whoſe favour the indorſement was müde, that 


they had received the bill, and placed it to the ac- | 
count of the latter ; the clerk of the acceptors 
forged an indorſement to himſelf or order, from 


the perſon to whoſe account the money was to be 


credited, and diſcounted it at the bank; the ac- } 
ceptors failed before the day of payment, and a 


recovered back the money from the bank, on the 
ground that this ſpecial indorſement reſtrained the | 
negociability of the bill, and that the money was | 
paid by miſtake. - — 8 1 

Ir an indorſement be made in favour of an in- 
fant, and he indorſe it to another, no recovery can 
be had on that indorſement againſt the infant, 
becauſe he cannot render himſelf liable by his con- 
tract; yet, as it is to be preſumed, unleſs the. con- 


trary appear on the face of the indorſement, that 


every indorſee has given a valuable confideration, 


the infant's indorſement cannot be conſidered as 


ſuch a reſtraint on the negociability of the bill a 
to prevent the indorſee' s recovery againſt the ac - 


5 ceptor or drawer, or any of the other indorſors. 


Wuszr the transfer may be by delivery only, 
that transfer may be made by any perſon who, by 


any means, whether accident or theft, has obtained 
the poſſeſſion; and any holder may recover againſt 
the drawer, acceptor or indorſor in blank, if he 


gave a valuable conſideration without ts of 


the aceldent. . | 3 1 
| | A BANK 


1 
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1 
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A ax note for 211. 108. payable to one Wil- Miller v 


Race, 1 


liam Finney, or bearer, on demand, was ſent by Bur, 452, 


Finney under cover by the general poſt to his cor- 
reſpondent in Oxfordſhire ; the mail on the ſame 


night was robbed, and this note among others taken 


and carried away by the robber; it afterwards/came 


into the poſſeſſion of one Miller, an innkeeper, for 


a full and valuable conſideration, in the uſual courſe 


of his buſineſs, without any notice or knowledge of 


its having been taken out of the mail.. Finney, 


hearing of the robbery, applied to the bank to ſtop 


the payment of this note, which was ordered, on 
his entering into ſecurity to indemnify the bank: 
Miller afterwards preſented the note for payment, 


and delivered it to Race a clerk of the bank, who 9385 
refuſed either to pay it, or to re- deliver it. Miller 


brought an action of trover againſt Race, for the 


recovery of the note; and a caſe ſtating theſe cir- 
cumſtances coming before the court, it was held 


that the plaintiff was entitled to recover; becauſe 


there appeared no circymſtance of colluſion in him ; 


he had taken the note in the uſual courſe of his 


buſineſs, for a valuable conſideration, and the cur. 


rency of theſe notes and the nature of trade require 
ed that the fair holder ſhould be protected even 
againſt the true owner, who could only recover 
them back from the finder, or any r enen 


who had given no value for them. 5 
VAUGHAN, a merchant in London, gave to 0 Bick- 

nell, one of his ſhips h , a draught on his 

abe Sir Charles Afgill, payable to — Faruine, 


„„ or 
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5 or bearer: I Bicknell loft the n de RP oo 


who found it, or at leaſt was in poſſeſſion, however Will 


he might have obtained that poſſeſſion, went four Will 


being informed he was a reſponſible man, and that | 
the note was in his hand-writipg, gave the change 
out of the note, retaining the price of the tea. 


payment being accordingly refuſed, Grant brought 


eacock v. 

hodes et 
al. Doug. 
671, :(574- ) 


= Grant, a tradeſman at Portſmouth, and having 
bought ſome tea, gave him the note in payment, 


cauſe was tried by a ſpecial jury of merchants, who | 


owner may have loſt them, the fair poſſeſſor for 2 
valuable conſideration was 10 to the 8 
| and therefore granted a new. trial. : 


London, Payable to William 1 ngham, or order, 
thirty- one days after date, for value received. Ing- 
ham indorſed it in blank; John Daltry received it 


? Aer it to > Joſeph, Fiſher ; it was ſtolen from 


days after the note was payable, to the ſhop. of | 


and deſired to have the balance. Grant ſtepped | 
out to make-enquiry who Vaughan might be, and 


Vaughan being appriſed that Bicknell had loſt the | 
note, ſent notice to Sir Charles Aſgill not to pay it. 


his action againſt Vaughan as the drawer. © Ibe 
found for the defendant. On an application for a 


new trial, the court held that theſe notes were tranſ. 
ferable by mere delivery, and however the true 


' Tnz ſame principle applies to the: caſe ofa a bl 
negreiated with a blank indorſement. 
A III was drawn at Halifax, by Rhodes a 
another, on Smith, Payne, and Smith, bankers in 


from him, and indorſed it in the ſame manner, and 


— 985 5 N 
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Fiſher at York, without any indorſement by him; 


Peacock, a mercer at Scarborough, afterwards re- 
ccived it from a-man unknown, who called himſelf 
William Brown, and. by that name indorſed it to 
Peacock, of whom he bought cloth and other articles 
in the way of his trade as a mercer, and gave him 


that bill in payment, receiving the balance in cath 
and ſmall bills: it appeared that Peacock did not 


know the drawers, but had, ſeveral times before 
that, received bills drawn by them, which were duly 


paid. Peacock tendered this bill for acceptance 
and payment to the drawees, who refuſed ; on 
which he brought an action as the indorſee of Ing- 


ham againſt the drawers. A verdict by conſent 


was found for the plaintiff, ſubje& to the opinion of 


the Court of King's Bench, on a ſpecial caſe ſtating 
the preceding facts. The court held that there 

was no difference between a bill or note indorſed 
blank and one payable to bearer. They both paſs- 
by delivery, and poſſeſſion proves property in both 


caſes. The holder of either cannot with propriety 
be conſidered as aſſignee of the payee. An aſſignee 


for every indorſee to enquire into all the circum- 
ſtances, and the manner in which the bill came to 


the indorſor ; but the law is now clearly ſettled, . 
that a holder coming fairly by a bill or note, is not 


to be affected . the tranſaction between the 
. _ 


muſt take the thing aſſigned, ſubje& to all the 

equity to which the original party was ſubject: if 
this rule were applied to bills and notes, it would 
ſtop their currency; it would render it neceſſarß 


i 
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| Vid. page qrigins] parties, except in ſuch caſes as «depend, on | 
| particular acts of parliament. | 


Bor a transfer by indorſement, whee that is ne. a 
ceſſary, can only be made by him who has a right I 
to make it, and that is ſtrictly only the payee, or ti 
the perſon to whom he or his indorſces have tranſ. 
ferred it, or ſome one claiming 1 in the right of ſome Wl. 
of theſe parties. | | | | | 
Wax a bill or note is an in favour of two! A 
or more in partnerſhip with one another, an indorſe. Wl, 
ment by one will bind both, if the inſtrument con. pe 
cern their joint trade: ſo, where it is in favour din 
them or either of them, an indorſement by one is te 
| ſufficient transfer, though they be not in partnerſhip. io 
Carvicky, So, where a bill drawn by two is made payable 
Vickery, R 3 | 2 
Doug.630. to them or their order, it would ſeem from principle ti: 
He notes, that either might transfer without the other; 7 
when two perſons join in the ſame bill, they hold Ny 
| themſelves out to the world as partners, and, u be 
that purpoſe, are to be treated as ſuch; and wha :. 
a bill goes out into the world, the perſons · to whom qu 
it is negociated are to collect the ſtate and relation ch: 
of the parties from the bill itſelf. If they appeal = 
on the bill as partners, it may be of leſs public de in 
triment to ſubject them to the inconvenience off 
being treated as ſuch, than to A them to de | 
That they are ſo. | So Foe 
Bur there is a univerſal "I among all the par 
bankers and merchants in London, that in ſuch 1 \ 
= caſe, an indorſement by one of the N on for 


* 0 


ſ IS void. CN | - . 5 
| I 


* * 
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Ir a Bill of Exchange or Promiſſory Note bis 
made or indorſed- to a woman while ſingle, and 
ſhe afterwards marry, the right to idorſe-it over be- 


I 


Connor y. | 
Martin, 1 
Str. 516. 


longs to her huſband, for by the marriage he is in- 


titled to all her perſonal property. 


Ir a man become bankrupt, the property of bills 


and notes of which he is the payee or indorſee, veſts 
in his aſſignees, and the right to transfer is in them. 
And if in fact he indorſe a bill or note after his 
bankruptcy, and that be diſcovered before it be 
paid, the aſſignees may recover it back from his 
indorſee in an action of trover, and if the money be 


received, they may recover the money in an action | 


for ſo much money paid to their uſe. | 

Ir he die, it devolves to his perſonal repreſenta- 
tives, his executors, or adminiſtrators; and they 
may indorſe it, and their indorſee maintain an ac- 
tion, in the ſame manner as if the indorſement had 
been by the teſtator or inteſtate. But on their in- 
dorſement they are liable perſonally to the ſubſe- 


quent parties, and not as executors; for they cannot 


charge the effects of the teſtator. 


Trey may alſo be the Indorſees of a bill or note 


n their quality of executors or adminiſtrators; as 


where they receive one, from their teſtator or in- v 


teſtate, and in that character they may bring an 


action on it againſt | the acceptor or 0p of the other 


parties, 


: 469, 470. 


Rawlinſon 


v. Stone, 3 


Wilſ. 1. 2. 
Str. 1260. 
2 Barnes, 
137, cited 
2 Bur. 122 5. 


1 Term 


Rep. 487. 


R Ex. 
v. Thorn, R 
1 Term H 
— 1487. : 
.alio 10 
Mod 375. 


Wurm a bill da to ber is ebe to be | 


for 25 uſe of another parties than the payee, yet the 
| 1 


Evans v- 

ramling- 

. 
AC. 2. 

— 6.3 
ent. 309. 
2 Show 


Carth. 403. 


1 
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night of transfer is in the payee, and his indoſer? 
may recover againſt the drawer or acceptor. . - 

'Onz Cramlington drew a Bill of Exchange. on 
Rider, payable to Price or order, for the uſe of one 
Calvert. Price indorſed this bill to Evans, Rider 
accepted the bill, but did not pay it at the day; on; 
"which Evans, as indorſee of Price, brought his ac- 
tion againſt Cramlington, the drawer. Cramling. | 
ton pleaded that Calvert, for whoſe uſe the money 
was to be paid, being an officer of Exciſe, and in. 


debted to the king, an Exchequer proceſs had ex- 


tended i in the hands of the e a ſum __ | 


to that contained in the bill. 


Bur the court held that Calvert had only. an 
Equitable right to have the money, and could not 
have maintained an action againſt the acceptor; 
and the indorſement by Price to Evans being for 
value received, Price had received the very money 
to which Calvert had an equitable title; but the 
ſum demanded by Evans was not that ſum, but 
another due to him for value given, in which Cal. 
vert was not concerned; and therefore the money; 
in demand was not extendible in the hands of the 
defendant ; and his plea of courſe was s bad, and. the 


plaintiff intitled to recover. 1 


Ax indorſement to the order of a pecan; is of 
the ſame force as an indorſement to that perſon ot 
| his order, and he may maintain an action on ſuch} 
| indorſement in his own name; for among tradeſ- 
men this form is common, though it be intended 

%%ͤ;ö ᷑ĩ 


23 My K- ñ ͤũ * 


: BILLS AND' NOTES. 


to be maid payable to the F whoſe order is 125 


mentioned. 


Bur an iber by which pari only of the card. 466. 


money is ordered to be paid, is not valid to charge 
the drawer or acceptor; becauſe by ſuch indorſe- 
ment he would be liable on one contract to as many 


ations as the payee or indorſor ſhould think fit. 


CHAP. VII. 


Engagement of the ſeveral Parties. | 


ion, that the perſon on whom he draws i Is e 
f binding himſelf by his acceptance; that he is to 
e found at the place of which he is deſeribed to be, 


he bill be duly preſented to him, he will accept it 
n writing on the bill itſelf according to its tenor; 
nd that he will pay it when it becomes due, if pre- 
nted in proper time for that purpoſde. 


liable to an action at the ſuit of any of the parties 
| before 


ths 


th To * ” 
* 
2 * 


By the very act of drawing a bil, a man comes 
nder an implied engagement to the payee and to 
very ſubſequent holder fairly intitled to the poſſeſ- 


that deſcription be mentioned in the bill; that if 


Ix default of any of theſe particulars, the drawer 5 


A 


I}. 


110 


Beawes 
469. 


Bl. Term 


Rep. C. B 


8 
G. L. E. 


118. 119. 


cites Mol. 


281. 


Vid. Mar. 
29. 


j 


Mitford v. countries, but it is certainly not ſo here; for it h 


Mayor, 
Doug. 55. 


before- mentioned, on due diligence being exerciſed | 
on their parts, not. only for the payment of the} 


_ caſes for damages, intereſt and coſts: and he | 
_ equally anſwerable whether the bill was drawn o 
circumſtances that may exiſt between the drawer: 


draw on it a Bill of Exchange to any amount, at: 
any diſtance of time, he renders himſelf liable to 


it is ſaid the latter is bound to anſwer the mode 
and damages, or give ſufficient ſecurity to anſui 


* . 
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original ſum mentioned in the bill,. but alſo in ſome 


his own account, or on that of a third perfon; for; 
the holder of the bill is not to be affected by the 


and another: the perſonal credit of the drawer be. 
ing pledged for the due honour of the bill. 

Ir a man write his name on a blank piece of: 
paper, and deliver it to another, with authority to: 


be called upon as the drawer of any bill ſo formed! 
by the perſon to whom he has given the authority, 

Ir the drawee do not accept, and the holder tak 
the ſteps requiſite on his part to charge the drawer, 


them within double the time the firſt bill had u 
By the manner in which this alternative is er 
preſſed, it would ſeem that the drawer is not unde 
an abſolute obligation- to make immediate cat 
faction, and that the other party muſt be contented in 
with the latter part of it, at the pleaſure N t fo 
drawer: ſuch may be the law and cuſtom in oth 
en 


often been determined, that if acceptance bn the 


fuſed and the bill returned, this is only notice itt 


the 


* 
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menced againſt him, though the regular time of 
payment, according to the tenor of the bill, be 


credit, which was the ground of the contract, what 
the drawer had undertaken has not been performed. 
On this principle it has been held, that if a man 
draw a bill, and commit an act of bankruptcy, and 
afterwards the bill be returned for non-acceptance ;. 
the debt is contracted before the act of bankruptcy, 
and may be proved under the commiſſion, and 
therefore a certificate obtained on that commiſſion 


not have been rhe caſe. if the notice of non- accept- 
ance had been the period when the debt was con- 
tracted. | 


the indorſor and indorſee, .it is a new Bill of Ex- 


dorſor and indorſee ; the indorfor, therefore, with 
reſpect to all the parties ſubſequent to him, ſtands 
in place of the drawer, being a collateral ſecurity 
for the acceptance and payment of the bill by the 


engagement that the drawing of the bill does on 
the drawee; and the period when that engagement 
attaches is the time of the indorſement. Thus 
„ | be whatever 


will be a bar to an action on the bill, which could 


change; as it is alſo between every ſubſequent in- 


drawee : his indorſement impoſes on him the ſame 


the drawer of the refuſal of the drawee ; but that 
the period when the debt of the former is to be 
conſidered as contracted, is the moment he draws 
the bill, and an action may be immediately com- 


not arrived. For the drawee not having given 


ur wag 


Wner a Bill af * is indorſed by the Elk — 


perſon to whom it was made payable, as between 10 os 2 


— 


Claxton V. 
— 3 

| = — 
441, 494. 
Skinner 
255. 


not even a judgment recovered againſt the draueꝶ 
or any previous indorſor, as — from the 1 


covered againſt the original drawer, and that the 


demurred. In favour of the defendant it wa 


8 


ENGACEMENT OF THE SEVERAL PARTIES Es 


| Whatever doubts there may be as to the propricy! 
Brown of permitting a holder of a bill, made to a fictitiou 
' payee, to recover from the drawer or acceptot 


yet no queſtion on that ſubject can ariſe between 10 
real indorſor and a ſubſequent indorſee. 

Nornixo will diſcharge the indorſor enn i 
engagement but the abſolute payment of the money; 


lowing caſe. 
Taz plaintiff, as laſt induces of a Bil bf Ex: 


change, brought an action againſt the laſt indorſoh 
who pleaded. that the plaintiff had ſued and t. 
judgment was ſtill in force; to this the plaintiff 


argued, that though the plaintiff might originally 


bring his action againſt either the drawer or any df f 
the indorſors, yet, having made his election, & 
ſhould not therefore be permitted to reſort to tie d 
others, for that, it was ſaid, would deprive ſon © 
of them of their remedies, and election was'to i 
_ chooſe, either one or the other, and not every ono 
ſucceſſively : and this caſe was compared to that df d 
a treſpaſs done by ſeveral, where the party injured i 
having brought his action againſt one, and r-. 
covered judgment, he cannot afterwards rela M 
damages againſt any of the others, becauſe. an 
action is founded on uncertain damages, which be 1. 


ing aſcertained by the firſt action, cannot * 
W in queſtion: in. 8 | 


* 
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queſtion was confined to the validity of the plea. 


in the declaration, nor an evaſion of i it: the fact in 
this plea is no anſwer to the charge: the fact al- 


ordered the contents to be paid to the plaintiff: the 
cuſtom of merchants is, that he who indorſes or 


ment or ſubſcription. orders the acceptor to pay 


that money himſelf, in caſe the indorſee or payee 


chargeable, becauſe he is ſuppoſed to have received 


the value at the time of the indorſement: the law 


dorſor, what if this bill be not paid by the drawee? 
the anſwer would have been, the drawer is a good. 


: 

) it 

MY inplics char, if the indorſce had then aſked the in- 
| 

man: but what if the drawer ſhould fail? then I 


| will pay you; this js as ſtrongly implied as if it had 


been written in expreſs terms: the contract of the 
indorſor is diſtinct from chat of the drawer, by im- 
tl plication of law and the cuſt6m of merchants: he 


is as a collateral ſecurity, that, if the acceptor or 
| „ „ e a 


* 
4 | 2 5 * - 
| \ , 5 1 — 
- — 9 o 
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For die plaintiff it was argued, that as no ex- 
ception was taken to the declaration, the whole 


No plea can be a good bar to an action which is 
not in reaſon a. good anſwer to the matter charged 


leged is, that a bill was drawn and directed to be 
paid to the defendant; that he by indorſement - 


fubſcribes a Bill of Exchange, and by ſuch indorſe- - 
the contents to another, becomes chargeable to pay 


do not otherwiſe receive it: it is here alleged that 
the money is not paid, and it muſt be agreed that 
ſuch an allegation -is neceſſary in every declaration 
of this kind, and had it been omitted the defen- 
dant might have demurred. Every indorſor is 


113 . 
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the drawer do not pay the money, he vill: the 
greater the number of indorſors, the better is the 


bill eſteemed, if before the day of payment, becauſe | 


| every name is an additional. ſecurity, and the in. 
-dorſee as frequently receives it on the credit. of the 


indorſor, as on that of the drawer or acceptor. | 5 
As it is neceſſary for the plaintiff to allege the 


non- payment of the money, in order to charge the 


defendant; ſo to diſcharge himſelf, the latter muſt 
ſhew that it has been paid; for the nature of his | 


| undertaking is ſuch, that if the acceptor do not pay 


it at the day, or afterwards ſatisfaction be made h) 
ſomebody, he will ſee it paid: but what is the de. 
fence ſet up here? it amounts to no more than this; 


you have ſued the drawer, and recovered a judg- 


ment againſt him, and he has not paid you, there. 
fore J will not pay you; the drawer was bound to 


pay you as well as 7, if the acceptor did not, there- 


fore as he has not paid. you, ſo neither will 7: even 


indorſement being a new bill, has two effects; it 
transfers to the indorſee the indorſor's right of f 

action againſt the drawer and acceptor; and it 

- creates ah obligation on the indorſor, that the in- 
dorſee Mall be ſatisfied: can a recovery then againſt 


the drawer, without — 0 dicharge this wy 


155 gagement? 


Tuts caſe differs in two very mureria}: poinn 


from the caſe of treſpaſs: in treſpaſs the action 


may be brought Jointly againſt all the treſpaſſers; | 


but here the undertakings of the drawer and in- 
| dorſor are diſtinet, and a Jount action cannot be 


. | 


7 TY 


2 : 
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3 —_ them both: again, trover ond wel. 1 
paſs are founded on a wrong, and the damages are 
uncertain; and when they are reduced to a certainty 
by the verdict and judgment, they are changed 77 
into another nature from an action for a wrong to 

an action for a right, and the plaintiff cannot reſort 


back to any of the other parties to demand the 


uncertainty again: but this i is an action founded on 


a right, and the recovery againſt one does not alter 


the nature of the claim againſt the other: the da- 
mages are certain, and the contract ſeveral; and 
| there is an exact reſemblance between this caſe and 
that of two obligors in a bond: there judgment 
againſt one is not pleadable to an action againſt 


the other; nothing leſs than ſatisfaction will diſ- 


charge the debt; becauſe the undertaking i is ee = 


each being bound for the payment. 


Taz ſame reaſon holds in this caſe; by the plain- N 
tif's judgment againſt the drawer, the defendants 
promiſe or contract is not changed, -but his under- 


taking to ſee the debt paid ſtill continues, __ ,, | 
As to his having made his election, that doctrine 
does not apply here; this is not like the caſe of a 


man having two remedies to- enforce the perform- 5 
ance of one contract, as in the caſe of rent, where 
the landlord has two remedies, an action and diſtreſs, 
and aſter he has choſen to purſue one method he is 


barred from the other: but here there are not dif- 


ferent remedies on the ſa contract, but the ſame 
remedy on ſeveral diſtinct c racts; for the drawer, 


eeepc and indorſor,: are all ll chargeable on their 


12 e ſeveral | 


1 
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ſeveral contracts: would this plea be good azahe 


|. mouth of the acceptor? it cannot be pretended | 


that it would, for his contract is of quite a different 


nature from that of the drawer 3 ang che ** ya In« | 


dorſor i is as diſtinct as that. 


Tux great objection is, that we ve Inverted the | 


courſe of proceeding, and deprived ſome of the 


parties of their remedies, if we ſhould be admitted | 
to reſort back to the indorfor; but it is conceived 
the cafe is otherwiſe ; for the judgment againſt the | 


drawer will not be pleadable againſt the defendant, ' 


if he ſue him after he has paid us; we have rather 


Haylin oY 
MMulhall, 
Bl. xs 
1238. 


purſued the right method in ſuing rhe firſt oblige, 


the drawer, and not finding ſatisfaction From * 
we reſort to the defendant. => 


NoTwiTHsTANDING theſe arguments in favour 
of the plaintiff, jadgment was given for the de- 
fendant ; but it was afterwards reverſed in this The 


ehequer chamber. 


NEITHER is che engagement of an indorfor dif. 
charged by an ineffectual execution againft the 
drawer or any prior or ſubſequent indorſor. - 
A Btu was indorſed by Sheridan, and. afterwards 
by one Boon, and came into the hands of Hay ling, 


who ſued Boon, and took him 1 in execution, and 
' afterwards let him out on a letter. of licence without 


paying the debt. He then ſued Sheridan, and held 


him to bail: Sheridan not paying the bill, Hayling. 


brought a third Action againſt Mulhall, one of the 
bail, who infiſted that the debt was ſatisfied by the 
ne of Boon. But it was obſerved by 

e * 
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reſt, and that the bilt-holder had à right to. ſue all 


the indorſors till .the bill was ſatisfied: the law in- 


dced ſo highly regards the liberty of the ſubject, 


that the taking of his body in execution is, with re- 


ſpect to him, a full ſatisfaction of the debt. But it 
only operates as a diſcharge to the identical perſon ſo 


impriſoned; it does not diſcharge even his goods 


alter his death, ſince the ſtatute of James the firſt. 


The remedy ſtill remains, after the death or di- | 


charge, againſt every other indorſor. 


On a Promiſſory Note, the engagement of the ; 
payee and other indorfors is fimilar to that of the. 
' drawe r, payee, and indorſors of a Bill of Exchange, 

as far as that engagement Can apply, which is for 
payment only; the acceptance being already made 


by the bare iſſuing of the note. 


Taz engagement of the drawer and indosſars is 


the court, that each indorſar is — of the 3 6 


however ſtill but conditional: in order to intitle | | 


himſelf to call upon them in conſequence of it, the 
holder undertakes to perform certain requifites. on 


his part, a failure in which: precludes bum from his . 


remedy againſt them. 
Ware the payment of a bill is United at a cer: 


nin time after fight, it is evident the holder muſt 
preſent it for ACCEePtance, etherwiie the time of 
payment would never came: it does not appear, 
however, that any preciſe time, within which this 


preſentment muſt be made, has in any caſe, been ; . 


aſcertained : but it mult be done as ſoon, as, under 


all the circumſtanc es of the caſe, thay can con- 
i F 3 e venientiy 5 


« # 


* 
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5 veniently be done; and all that has been faid on 

the preſentment of Bills and Notes payable on de- 
mand, ſeems exactly to apply here, that: which 
might be conſtrued as unneceſſary delay 1 in the one 
caſe, having evidently the ſame tendency to pro- 
duce i inconvenience or Joſs to the dn ma 


in the other. 


Vid. 5 Bur. 
2671. 1 
Term Rep. 
713. f 


Mar. 12, 13. | 


Beawes, 
454. 


| 


1 1 
— 
Hir 
Bur. . 


5 oodal] v. 
Dolley, x 


Term Rep. 
712. 


| WurrnkEk the holder of a bill perbit 4 a cer- 
tain time after the date, be bound to preſent for 
| acceptance immediately on the receipt of it, or 
whether he may wait till it become due, and then 
Eo preſent it for payment, 1s a queſtion which ſeems | 

never to have had a direct judicial determination: 
in practice however it frequently happens that 1 
bill is negociated and transferred through” many! 
hands without acceptance, and not preſented to | 
the drawee till the time of payment, and no * 


jection ever made on that account. 


principal on it. 


Ir, however, the holder in fact preſent! the bil 
for acceptance, and that be refuſed, he is bound to 


give _— notice to all he 1 parties 10 


whom 


Wars indeed a bill is remitted to a fator or! 
agent, to procure acceptance, for the benefit of hu 
principal, it is the duty of the factor to uſe all dil- 
gence to have it accepted, and to give advice to} 
his principal of the event, that he may take the] 
proper ſteps in caſe of non- acceptance; and the] 
factor may be liable to make good any lols 1 to his 


| principal ariſing from his negligence : but this] 
does not affect the bill itſelf, nor the right oy 


«4. 


ww) __ poun 
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hom he intends to reſort for non-payment ; to. 
the drawer, that he may know how to ks” 


his conduct with reſpect to the drawee, and make oy 


other proviſion for the payment of the bill; and to AY 


the indorſors, that they may ſeverally have their | 
remedy in time againſt the parties on whom they 
have a right to call: and if, on account of his de- 
lay, any loſs accrue by the failure of any of the 
preceding parties, he muſt bear the 1 


* 


Tnus, if in the mean time the drawer fail, the Bled. e 


holder cannot call on the payee indorſor, becauſe Bur. e. 
be can have no remedy againſt the dra wer 

So, alſo, if the drawee fail, the-holder cannot Cole, 
recover againſt either the drawer or indorſor, be- 17 1 
cauſe, if he could, a loſs muſt fall on one of them, Rep. 73 and! 
as the drawer can have. no . n the | 


drawee,  . 


Nox will lit make 8 any Ao though whe in- Sar 1676 4 ul 


dorſor, from an ignorance of the law, thinking 
himſelf bound to make good the money, promiſe 
afterwards to take up the bill at ſome future time. ö 
Much leſs can the indorſor be bound by a pro- Aren, 
poſal to diſcharge the bill by inſtalments, made w_w_ Of 


after the return of the bill for non-payment, under | 4 TH 


an ignorance of acceptance being refuſed ; more 
eſpecially if 158 poop. Þ Py Ne by the in- 1 9 2 
dorſee. 295 Me 
Ir an acceptance varying 8 che tenor 1 * Mar. 17. - 
bill be offered by the ,drawee, the holdet acqui- | 
eſcing muſt ſend the $9: notice to the preceding 
parties, as if ane were refuſed, ocherwile he 

#85 e cannot 1 


> | | amd 
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eannot have recourſe to them; for to admit of fuk | 
acceptance without notige is 10 give erwin | 


aceeptor. 


llke x v. 
Kwra, 1 

alk. 127. 
Darrack v. 


Savage, 1 


Show, 155 


Hill v. 
Lewis, at 
N. P. 1 ow 
Salk. 
132, 433: 


Taſſel v. | 
is, 1 


' Ld. Nym. 


Coleman v. 
7 thy 


15 


Beawes, ; 


\ 


caſe it is faid, that with reſpect to foreign 


Ir ĩs alſo the duty . held of a bil, . | 
accepted or not, to preſent it for pay ment within: 
limited time; for otherwiſe the law will imply tha | 
payment has deen had, and it wauld be prejvdicil 
to commerce if a bill might riſe up to charge the | 
drawer at any diſtance of time, when alt account! 
might be adjuſted between him and the draviee, 
But fo little was it underſtood at the beginning dt 
this century within what time payment was to be 
demanded, that caſes are reported of actions brought! 
a againſt e drawer ſeveral years after the bills wer 
| thay. and without demand from the drawee. Ther 
is alſo a difference in the terms in which the time 


for preſentment i is preſcribed by the judges : in one 


drawee has three days to pay them, and'no deriand 


needs be made till the expiration of the. thres days, 
and if within that time he fail, the indorfor is: 
chargeable, and after the expiration of the three 


days the indorſee may take the ſteps neceſſary tq 


intitle him to his remedy againſt the preceding] 
parties: but in another place it is laid down that 


the time of payment is the laſt of the three days, 


and on that the money muſt be demanded; and if 


the laſt be Sunday « or a great holiday, the demand 
muſt be made on the ſecond. The laft is the rule 
adopted now. But it has been made a queſtion, 


whether "_—_ demand Ty be made at * time off 


pþ 


bills the 


EIN n 


TY 


oo” FT hay  *\. „ v3 


2 I 


W. 


| | 
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able, the acceptor had till the laſt moment of the 


day: but, on the other fide, it was well anſwereht 
That the rule, as to the time of paying rent, or 
that adopted in other fimilar cafes, could not apply 


to this; that the undertaking of the acceptor was, 
to pay the bill on demand, an any part of the third day 
of grace ; that this rule was now ſo well eſtabliſhed, 


that it would be extremely dangerous to depart from 
it. That with regard to foreign bills, all the books 


agreed that the proteſt muſt be made on the laſt day 


of grace, which ſuppoſed a default in payment, as 
a proteſt could not exiſt till default was made: but 


if the party had till the laſt moment of the day to 


pay the bill, the proteſt could not be made on that 


day. The ufage, therefore, was eſtabliſhed; that 


Bills of Exchange are payable at any time on the 
laſt day of grace on demand, provided that demand | 


be made within reaſonable hours. 
Ix practice the three days of grace * n 


been allowed on Promifſory Notes:; but it was 
not till very lately that the propriety of his practiee 
was eſtabliſhed by a judicial getermination. The \ OD 
firſt notice we find taken. of this point js ia a 
ſhort note of a aſd, in which it is ſaid. ta have: been 


* By Lord Kenyan, in te — of Lefiley V. Mille, 4 Term : : 


Rep. 173. 
fy Bull Yd 74. . 
| determined, 


e 
che laſt of the days of grace; or, whether the holder 25 
de bound to wait till the laſt moment of. the day? | 
On one fide it hag been ſaid,* That, in analogy to 

the rule with reſpect to the time when rent is pay- . 


122 
| May v. 
: Fr, 
Fort. 376. 
eg Deflaux V. 


Hood, at 
Guildhall. 


. Bul. N. . 


274 
Vard v. 

Honey- 

wood, 


Doug. 61 
63. WY. 


Lloyd v. 


FSkutt, M. 
20 G. III. 


Doug. 63, 
in the 
notes. 


Juſtice Buller is reported to have ſaid, that be 
doubted whether the allowance was to be made; 
but as it appeared that, independently of the three 
days, the action had been commenced. too /ſpon, | 


| dence was a Promiſſory Note payable at four} 
months from the date, and it was objected for the 


7 


| tereſt made by the defendant himſelf, and which 
was in evidence, the three days of grace were al. 


1 out determining the general queſtion. 


appears to have come before the court on demurrer. 


where the queſtion was, whether the action was not 
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| determintd, that the three days were vt to be al A 


lowed ; and, from the examination. of the record, it 


In a ſubſequent caſe Mr. Juſtice Denniſon is faid 
to have ruled that they were not to be allowed, but but 
that caſe is mentioned with a quere. In another, | 


commenced before the cauſe of action accrued, Mr. 


the point was not generally conſidered. In a ſub- 
ſequent caſe, this point was incidentally mentioned, ; 
That was an action on the ſtatute of uſury, i in which 
the plaintiff declared, on a contract, to forbear for 
four calendar months and three days. The eu. 


defendant that this was a variance. But Lon 
Mansfield obſerving that in a computation of in- 


lowed, he thought this deciſive againſt him, 1 | 


On principle there ſeems little reaſon why FR 
three days of grace. ſhould, not be allowed; They! 
were originally allowed on Bills of Exchange by 
| cuſtom eſtabliſhed by the univerſal conſent of mer. 
chants, The ſtatute of Queen Anne, which wa gr: 


made to pe Promiſſory Notes on the ſame footing | 
1 ud | 
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with Bills of Exchange, does not certainly i in ex- +: 9 8 
preſs terms ſay that, in this reſpect, they ſhall be Men ae hs 
conſidered, in the ſame light, for then there could 7 
be no doubt; but it renders them negociable i in the © 

/ame manner, and gives the ſame remedy -to the EE 
poſſeſſor: and it is fair to preſume it was intended, . 

that, as far as the nature of them admitted a com- 

pariſon with Bills of Exchange, they ſhould have e 

me ſame incidents. The general practice ever ets 
ſince the ſtatute has been to make the allowance; 
every man who makes a Promiſſory Note does it 

under the conviction that. he is not to be called 
| upon for payment till the third day, or, if that be _ 

Sunday or a great holiday, till the ſecond: he who 

takes the note, and every other poſſeſſor, reſpec=  _ 

tively, purchaſes it under the opinion that they have 

no right to call on the drawer till that time. | 

In a caſe, in which the principal queſtion was, Tindal E\.- 

whether the indorſee of a Promiſſory Note had 5 105 . 
given due notice to the indorſor of its having been 1 3 
diſhonoured by the maker, the courſe of argument 
proceeded on the ſuppoſition that the three days 

grace were allowable; that caſe was argued three | 
ſeveral times in the Court of King's Bench, and * * 1 e 
afterwards in the Exchequer Chamber: but che 1. N 
preſent queſtion was not even raiſed, and it was f * 8 
taken for granted in all the different ſtages of chat. 1 
cauſe, that the negligence of the holder did not 25 
commence until the expiration of the three days + i LY 
grace; for Tuan had: not been admitted on bot . 

| | 1 0 „ 


- 
0 — 
5 
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Harraden, 


Ke. 148 


plaintiff replied, that he ſued out a bill of Mid- 


| they were nat to be allowed, there would indie 
. tably have been. negligence i in the holder. 


| finally ſettled in favour of the allowance of thi 
"* three days, the declaration ſtated a nate drawn h 
one W. Gurman, on the x 5th of September, 178 
for 20l. payable to the defendant, or order, on the 


plaintiff, and averred a refuſal to pay, by the de 


fendant did net at any time, before that day, tend 
| the 20l. The rejoinder was, that the bill of Mid 


force of the ftatute, liable to pay. The _ 
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fides, no queſtion at all could have ariſen, 2s, i th 


In a late caſe, in which this point has bend 


ad of November; it then deduced a title to. the 


fendant, on the 2d of Noveraber. The defendat 
pleaded a tender on the 5th af November. Thy 


dleſex, on the 4th of November, and that the de. 
dleſex was ſued out on the 4th of Navember, and 
that before that time the defendant was nat, b | 


der, that he did become liable, by force of ! 


| ſtatute, before the ſuing out of the bill of Mall Ira 


May v. 
_ 


For. 376, 
page 


anſwer was given, that they were decided at a un las | 
when the fubje@ was not —— and wen 


ſex; to this there was a demurrer; and the queſtion" 
was, whether the defendant was not intitled tau ert 
three days of grace) t i 


In favour of the plaintiff v were cited the oak ly 


above mentioned, which had direQly decided wif" © 


point, and a great many ethers, which - ſeerned m 


werbe 
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3 no authority; and judgement was s given 

in favour of the defendant, on reaſons fimilar to 

thoſe above ſuggeſted, Ir was alſo obſerved, that 

i had been uniformly the cuftom of the Bank of 4 

England, the bankery, and the principal merchants 

in the city, to make allowance for the three days 

in diſcounting theſe notes; and that if they were 

ot to be allowed, that practice muſt be illegal, 

and they muſt all have incurred the penalties of 

fury. It was further obſerved, that numberleſs 

ueſtions would ariſe on notes, which had been paid 

oy indorſors, in default of payment by the makers, = © 

n the ground that the holders had not uſed due 0 

llligence. | | 

A — eicher fv warned or accepts © - 

nce muſt be made at ſeaſonable hours: and ſea- | 

onable hours are the common hours of buſineſs in 

he place were the party lives. to wu the yrounes | 

ent is to be made. 

Ir acceptance or payment be refuſed, or che Aste Be, 

Irawee of the bill or maker of the note has become oo — ö 

nſolvent, or has abſconded, the holder muſt give  W=iheby . 

otice to the preceding parties; and in that notice 7. At- 

t 1s not enough to ſay that the dra wee or maker n TY 

efuſes, is inſolvent, or has abſconded; but 1 it muſt Tindalv- . | 
added, that the. holder does not intend to give Tem wt 

im credit. The purpoſe of giving notice is not 7” 

erely that the indorfor ſhould know that default 6 . 

las been made, for he is chargeable only i in a ſe- _ 

hs degree; ; or to render 2 liable, it 8 

"Be 


” * 
—— r ————— 


1 
i 
| | 


| 


time and credit to the acceptor or maker. 


| MC. much doubt and uncertainty: it was once held tha 


per Twiſ- 
den, 1 
Mod. 27. 


1 


Mar. 16. 


1 Term 


f ep na 


ment, and gave him notice that he did ſo. A ciſt 


| a bill for that. purpoſe with the drawee till the next 


- 20GAGRMANT OF THE SEVERAL yaRTIES ; 
be ſhewn that the holder looked to him for pay.) 


might eaſily be imagined, where the indorſor 
might have notice from the holder, and yet would 
not be liable; as if that notice contained Circum- ; 
ſtances which ſhewed that the indorſee had given 


Ir is therefore neceſſary that notice ſhould come 
from the indorſee himſelf: it is not ſufficient that | 
the indorſor ſhould be informed by ſome third per. | 
, fon, as by the drawee or maker, that. he does 4 
| Chooſe to accept, or cannot pay. „ 

Wu ar ſhould be conſidered as a teaſeinable tine 
within which notice ſhould be given either of non. 
acceptance or non-payment, has been ſubject u 


a fortnight was a reaſonable time, but Sage is nn 
much narrow ee]. 
Wir reſpect to acceptance, it is ul to ) lea 


; and that is not conſidered as giving bin 
time; it being underſtood to be the uſual practice * 
- dive if, on being called on the next day, he dei 
or refuſe to accept according to the tenor of the he 
bill, the rule now eſtabliſhed, where the parties i * 
whom notice is to be given, reſide at a differen. 
-place from the holder and drawee, i is, that 0 q 
muſt be ſent by the next. poſt. _ Under the f pini 


cireumſtances, the ſame rule obtains in che oy 1 


| non-payment. . j fy 


Bs 


10 vidio 5 AND PE Ore 


So, alſo, in caſe the drawee or maker has abſeond: 
ed, or cannot be found, notice of theſe circum- 
ſtances, either in caſe of non. acceptance or non- 
payment, muſt be ſent by the firſt poſt. * | 

Bur the great difficulty has been to ſtabliſh any Ow 
general rule, where the party intitled to notice re- 


ſides in the ſame place, or at a place at a ſmall dif- 
On this 
point, as well as on the queſtion of what ſnall be 
conſidered as a reaſonable time for making the de- 
mand of payment, it has been an object of no little 
controverſy, whether it was the province of the jury & 


tance from that in which the holder lives. 


pr of the judge to decide: till lately, it ſeems the 


ime was reaſonably to be allowed, either for mak- 
ng demand or giving notice. 


Bor it having been found that this was rode; 
ire of endleſs uncertainty and inconvenience, the 


urics have however ſtruggled ſo hard to maintain 
heir privilege in this reſpect; that in two caſes they 
ave narrowed the time for demand, contrary to 
e opinion of the coutt; and on a ſecond trial 


e of them, however, an application being made 


Ee... 


* F ” oy %. 4 N 
— ; * 


ourt on - ſeveral occaſions have laid it down as a 
rinciple, that what ſhall be conſidered as a rea- 
pnable time in either caſe is a queſtian of law: 


ing granted, have in both caſes adhered to their 
pinion, contrary to the direction of the judge. In 


r a third trial, the court would have granted it, 
ad not t the PR: Pcs: himſelf by 1 proving 
2 e 


III. 
and OUgs 


: 37 7 681. ry 
jury had been permitted to determine on the par- . | 


icular circumſtances of each individual caſe what 


ow v. 


1. Sweet © 


Er 
III. cited 


Ti 45 


* * 


' Promiſſory Note againſt the indosſor, + The cir 


| Donaldſon for 351. payable ſix weeks after date; on! 


due, and deſired Donaldſon. would fend W 
maſter's, where it lay, and take it up; on the net 


ſon's, who told him he would take it up that dif 
- within the banking hours, which were from nine 
four o'clock ; the note not being taken up chat df 
he called again on Donaldſon on the ſeventh, anf 
not finding him at home, he was ſent to the def 

dant to tender the note, who refuſed to pay it, i 


granted no leſs thin three trials. 


grace, Howell, the plaintiff's clerk, called # 


leſt a meſſage with his wife that the note was d 


Andoni or THE SEVERAL panties. | 


his debt under a commiſſion. of hankrupe which 
had iſſued againſt the drawees of the bill between | 
the time of the verdict arid the application, 


In a third caſe, where the ſtruggle by the jay 
was to give a longer time fof notice than was ne- 


, ceſſary, the court adhered to their p an} 
Tus cafe was ar action by the inidorſirs of i 


cumſtances were theſe: on the 21ſt of Aug 
1784, the note in queftion was made by one: 


the fifth of October, 1784, the day on which te 
note became due, allowing for the three days d 


Donaldſon's at ten in the morning, and, not finds 
ing him at home, he left word that the note wat 


day, the ſixth of October, he called again at Donald- 


ing, the plaintiffs had made it their own. - Don: 
ſon proved at the trial, that immediately. on i 
parting with Howell on the fixth, he went to ! 1 
defendant's houſe, and, not finding him at hon 


* 


#6 v1.18 AND vors. VV . Ei 
that he Donaldſon, could not pay it; but that if the . 
defendant would take it . he would man it good © 
to him; 
Ir appeared chat all the rt lived at Briſtol, | 
within twenty minutes walk of each other. - 

Ox the firſt trial the jury gave a verdict for the 
plaintiffs. On an application for a new trial, the 
court held that the bill had been diſhonoured on 
the fifth, and that notice to the indorſor ſhould 
have been given the ſame day; that by not giving 
it then, the holder had given credit to the maker 
and diſcharged the indorſor, and therefore they 
granted a new trial, an the ground that the jury 
had taken upon them to decide on a matter of law: 
on the ſecond trial the jury gave a ſimilar verdict, 
and a third trial was granted. It ſeems therefore 
fully eſtabliſhed, that what ſhall be reaſonable time 
is a queſtion of law : but it ſeems almoſt impoſſible | 
to fix any other rule than this, that demand muſt be 
made, and notice given, as ſoon as, under al the Ty 
circumſtances, it is poſlible ſo to do, . \ 

Tur reaſon why the law requires notice is, that hap ts, 
it is preſumed that the bill is drawn on account of 77 
the drawee's having effects of the drawer in his 
hands; and that if the latter has notice that the bill | 
is not accepted, or not paid, he may withdraw them 
immediately. But if he have no effects in the 
other's hands, then he cannot be injured for want 
of notice, and if it be proved on the part of the 
plaintiff, that, from the time the bill was e 
till the time it became due, the drawee never had 


W-; 


j 
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v. Bollman 
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Rep. 405. 
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any effects of the drawer in his hands, mit the 
latter is not neceſſary i in order to charge him, for he | 
muſt know whether he had effects in the hands ot 
the drawee or not: and if he had none, he had no } 
right to draw upon him, and to expect payment 6 
from him; nor can he be injured by the non: pay. | 
ment of the bill, or the want of notice, that i it t ha g 
been diſhonoured. 
A LuksTIOV ariting on the validity of a cm | 
ſion of bankrupt on account of the inſufficiency of | 
the debt due to the petitioning creditor, the. fad 
appeared to be theſe: the bankrupt being indebted 1 
to the petitioning creditor in the ſum of 1 1 51. 38. Sd. 
on the 15th of September, 1784, drew a bill for 
20l. on the defendant, « who, till the time of the 
bankruptcy and of the bill becoming due, was a | 
creditor of the bankrupt,” payable to the petition- 
ing creditors, two months after date, and paid it to 
them on account of part of their debt: the bil 
was preſented for payment on the 18th of Novem- 
ber following, and diſhonoured. No notice how | 
ever was ever given by the petitioning creditors to | 
the bankrupt, or left at his houſe ; a commiſſion | 
iſſued againſt the drawer on the 20th of November, 
on which he was declared a bankrupt in the after- 


. noon of the 24th; that conimiſſion was afterwards | 
| ſuperſeded, and another commiſſion was iffued on 
the petition of the parties, on the amaunt of whoſe 
debt the preſent queſtion aroſe. If the petitioning 
creditors, by not giving notice to the bankrupt of 


bis bill being diſhonoured, had made the bill their | 


— 


wy, — f 


, 


* 
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own, their debt was reduced within 16ol. arid than * 
the commiſſion could not be ſupported ; but if 
notice was not neceſſary, the bill was not payment: 
heir debt remained as it originally was, and the. -— 
commiſſion was valid. On the principles before 5 
ſtated, the court held that notice in this caſe was net 
neceſſary, and therefore the commiſſion was good. 

Yer though it appear that the drawer had no 1 Tem 
effects in the hands of the dtawee, no action can be ** 7 
maintained againſt the indenſer if no notice was 
given him of the bill being diſhonoured; for 
though the drawer may have received no injury, 
the indorſor, who muſt be preſumed to have paid a 
valuable conſideration for the bill, probably has. 

Tuovon in the caſe where the drawer has effects 
in the hands of the drawee, the want of notice Rogets v Ns 
cannot be waved by à ſubſequent promiſe by him * Rep. . 
diſcharge the bill; yet where he had no effects, it 5 
may ; though it appear that in fact he ſuſtained an 
Injury for want of ſuch notice: ſuch a ſubſequent 
promiſe is an acknowledgment. that he had no right. 

o draw on the drawee; and if he has in fact ſul⸗ 

ined damage, it is his own fault. l kk 
Bur where damage i ſuch a caſe has been ſul. | „ 
ained, and no 2 promiſe appears, it may . 

e very doubtful whether want 5 notice can JE FAD, 7-3 3a 
nyed. 5 85 
STEPHENS, refiding at Kew taint drew a bill 3 LEE 
favour of Rogers on Birbeck and Blake in Lon- Term Rep: | 
lon, value received fot the uſe of William Calvert . 
eee __ preſented the bill for accep- „ 
Ka . e 


_ Ren 
— — 
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tance, which was refuſed, and afterwards for pay- 


: ment, which was alſo refuſed; but he ſent no 


-notice to the drawer of the refuſal to accept: he 


| afterwards brought an action againſt Stephens as 


the drawer, at the trial of which, the defence et 


| was rebutted by ſhewing that the drawee never had 
any effects of the drawer in his hands, and by 


- plaintiff” s agent; on which account. a verdict, by 


Lord Ken- 


yon, 


| counſel ſtated, that, in addition to the above cit. 
cumſtances, they had evidence to ſhew- that the 
. defendant really had been injured for want of ro- 
_ tice; that they thought ſuch evidence had been 


plaintiff. 


given his opinion on an admiſſion of its truth: but 


any evidence of that kind having been tendered, 


had a right to draw on Calvert at the time when 
the bill was drawn, having advanced money on bi the 


up was the want of notice of non acceptance, which / 


ſubſequent promiſe appearing of the drawer to the 
the direction of the Judge, was e for the 


On an application for a new trial, the defendant 


offered and refuſed, and that his lordſhip | had 
his lordſhip ſaid he had no note or recollection af 
The circumſtances. were theſe: the defendant and 


Calvert had had dealings together previous to the 
departure of the former for Newfoundland, and he 


account to the amount of the bill; Under theſe cer 
- Circumſtances Calvert had directed the defendant no! 

to draw on Birbeck and Blake as his agents, inſtead an) 
of drawing on him. The defendant accordingyM 10 
tha 


drew the bill on a ſuppoſition that Calvert really 


q wed kr dt AR Ras eden rs EA = aa x. 
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had effects in their hands to anſwer it. It turned 5 ; 
out however that he had none, but that was, not 
known to the defendant ; who, on his return to Eng- 
land, relying: on his bill having been duly honoured 
as he had had nd notice to the contrary, had ſettled. 
his accounts with Calvert, and had delivered up to 
him goods and effects which he held in his hands 
of greater value than the amount of the bill; and 

that Calvert had ſince become inſolvent. 

'ReasonING' on. theſe facts, the counſel for the 
defendant contended that the principle, on which 
it had been held that no notice was neceſſary to be 
| given to the drawer of the non acceptance of his 

| bill when he had no effects in the hands of the 

drawee, was deciſive that it ought to have been 

given in the preſent eaſe. Beſide the preſumption 

of fraud againſt a man who draws a bill on ano- 

ther who, he knows, has no effects to anſwer it, | 
cone of the principal grounds aſſigned by the court 

bor their opinion was, that no injury could ariſe to 

Wh the drawer for want of notice. That reaſon there- 

bre could not apply, where the drawer acted fairly \ 

WH and had actually ſuſtained an injury for want of 
"WH notice. That caſe too is an exception to the ge- 
1 ncral rule; nothing is better eſtabliſhed than that 
me holder of a Bill of Exchange, ef which ac- 
Ml ceptance. is refuſed, is in general bound to give 
notice of ſuch refuſal to the drawer; if from 
any collateral circumſtances he take upon himſelf 
to withhold it, he acts at his peril. If it appear 
mat the drawer could receive no injury from 


„ . 
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to any other perſons than thoſe who are liable on 
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the want of i it, he is indemnified- -by the event; bu 

ſtill he is guilty of neglect, the dei. 5 of | 
which to him are only avoided by that circum. 
ſtance. The very form of this bill was Wuffciem 
notice to the holder that it was to be paid out of 
Calvert's effects; for it is ſaid to be for his uſe, 


So that there was more reaſon than uſual to ima- 


gine that want of notice might be prejudicial to the 
defendant. Conſidering the queſtion even in | 

general point of view, it would be highly detrimen. 
tal to commerce, if it were to be laid down aa | 
general rule without exception, that the objection 
ariſing from want of notice in theſe caſes might be 
done away by ſhewing that the drawee had no ef. 
fects of the drawer in his hands at the time. No. 
thing is more common than for merchants abroad, 

who are about to ſhip goods to their conſignees oj 
factors in England, to draw Pills of Exchange on 
them, before the goods come into their hands; in 
which caſes, the moſt material injury might ariſe. 
to thoſe traders from want of notice that the bills 
had not been accepted, fince they might be de - 
prived by that means of the opportunity of Ape 


ping their goods in their way. 


Io this it was anſwered, that admitting the full 
force of the evidence before ſtated, it could not 
vary this caſe; for that as between theſe parties, 


it was not neceſſary for the holder of a bill to look 


the face of the bill itſelf. He cannot enter into the 


| particular grounds which induce the drawer to 


pr 
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draw the bill, or the drawee to refuſe his- accept- ed 


ance; it would lead to endleſs uncertainty if he 


were bound to do ſo. If one man chooſe to draw 
a vill, having no funds of his own in the hands off A 
the drawee, but relying on the caſualty of the ſtock 

of another who has miſled him, he has his remedy 
againſt that perſon, but that makes no alteration - 

in the law relative to the holder of ſuch a bill. Ihe 
rule of law is clear, and operates with a double: aſs 
pect in this caſe; for ſuppoſing the plaintiff was 
bound to take notice that this was in reality the 


bill of Calvert, and not of the defendant Stephens, 
which it purports to be, ſtill the rule would apply 


againſt the latter, for it appears that Calvert him- 


ſelf had no effects in the hands of the drawees. 


So much of this reaſoning, however, as applies . 


to the particular cale, appears fallacious, for the 
real queſtion was not whether Calvert himſelf could ] 


have drawn on the preſent drawees, but whether 5 


the defendant, having a clear right to draw on Cal- 
vert, and being directed by him to draw on his 
agents, not knowing that they had no effects of Cal. 

vert's, was entitled to notice W the woes of bil 


bill being diſhonoured, . 
Bur. on this occaſion, he. court di d not d 


proper to decide on the general queſtion; firſt, be- 


cauſe the circumftances- here mentioned did not 5 
appear to have been offered in evidence at the trial 


and ſecondly, becauſe if they had, whatever might 


have been the effect of them in favour of the de- 
m—_ he had precluded | n. from taking ad- 
ED | WR; | A ü 
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PEAR of it, by his ſubſequent promiſe | to ti | 
| ante the bill. I 


s | 
In the manner in which notice either ob non-ac. | F 
ceptance or non-payment is given, there is 4 re, Wi 


markable difference between inland and foreign 1 


bills: in the former, no particular form of word: Will : 
is neceſſary to intitle the holder to recover againſt ü 
the drawer or indorſors, the amount of the bill on 


n 
failure of the drawee or acceptor ; it is ſufficient if 1 
n 


it appear that the holder means to give no credit = 
to the latter, but to hold the former to their te- p 
ſponſibility, * es > | E 

Bor in foreign bills other fnwatitie are requ ir. WJ i: 
545 : if the perſon to whom the bill is addreſſed, on Wi tt 


| preſentment, will not accept it, the holder is to i 


Mal. 264. 
Mar. 16. 


carry it to a perſon veſted with a public character c 
who is to go to the drawee and demand acceptance tb 


in the ſame manner as before, and if he then refuſe,! 
the officer is there to make a minute on the bill t. 0 


felt; conſiſting of his initials, the month, the day, fer 
and the year, with his charges for minuting. He po 


muſt afterwards draw up a ſolemn declaration, that by 
the bill has been preſented for acceptance, which be 
was refuſed, and that the holder intends to recover the 
all damages' which he, or the deliverer of the mone) alo 
to the drawer, or any other, may ſuſtain on account Wſ pro 
of the non acceptance: the minute is in common ! 


language termed the noting of the bill, the ſolemn I itſe 
declaration the proteſt, and the perſon whoſe office ord 
it is to do theſe acts a public notary : and to hu bec 
proteſtation all ee courts give ov 5 | 
0 


| * 


ET 
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Is making a proteſt, therefore, there are three 
things to be done; — the noting, demanding, and 
drawing up the proteſt But the noting is un 
known in the law, as diſtinguiſhed from che proteſt; 
it is merely a preliminary ftep, and has grown into 
practice only in modern times, The party making 
the demand muſt- have authority to receive the 
money, and in caſe that be refuſed, the drawing 
up of the proteſt is mere matter of form, the de- 
mand being the material part: The demand of 
payment of a foreign bill muſt be made by the no- 
tary public ic himſelf, and not by his clerk ; and even 
in the caſe of an inland bill, it is doubtful whether 
the demand, as the foundation af the proteſt made 
in conſequence of the ſtatute hereafter mentioned, 
can be made by the wy” 's clerk | or 15 ny other 
than the notary himfelf, - 

Turs proteſt muſt - be made within the regular 
hours of buſineſs, and in ſufficient time to have it 
ſent to the holder's correſpondent by the very next 
poſt after acceptance refiiſed ; for if it be not ſent 
by that time, with a letter of advice, the halder will 


be conftrued to have diſcharged the drawer and 


the other parties intitled to notice: and notin 
alone is not ſufficient; there muſt abſolutely be a 
proteſt to render the preceding parties liable, - 
Bur in this caſe the holder is not to ſend'the bill 
itſelf to his correſpondent ; ; he muſt retain it, in 
order to demand payment 155 the driwee when ic. 
becomes due, 1 0 
Wan 


2 
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| Proteſt and unaceepted bill, but he muſt give ſali, 
factory ſecurity to the remitter on his producing} 
the proteſt only, to make payment when that aul 
the accepted bill ſhall be preſented; 
Wurnx the drawee cannot be found at the plac 
nme, in the bill, or has abſconded, proteſt i 
to be made for non-acceptance in the ſame manner 
as if acceptance had been refuſed on preſentment. | 
So alſo, if the drawee offer an acceptance differ. 
ing from the tenor of the bill, and the holder be in. 
clined to admit it without giving up his claim 
on the other parties, he muſt proteſt it for that 
cCauſe; as if the drawee offer an acceptance for 
part, the holder may permit him to accept in that] 
way ; but he muſt cauſe it to be proteſted for non- 
acceptance of the whole, and ſend the proteſt ta 
his correſpondent, that he may endeavour to pro- 
cure ſecurity for the remaining ſum. When the 
bill becomes 8 the * muſt preſent it for) 
| CT, Pune * 
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 Waex the bill becomes due, whether i it Ta 26, 
. cepted or not, it is again to be preſented for pay, 
ment within the days of grace, and if payment be 
refuſed, it muſt be preſented for non-payment, and 
the bill itſelf, together with the proteſt, ſent to the! 
holder's correſpondent, unleſs he ſhall be orders: 
by him to retain the bill, with a Proſpect | of obtain. 
ing its diſcharge from the acceptor. | a 

Fox no drawer or indorſor is bound to ral 
reſtitution on fight of the proteſt alone; nor, where] 


one of the ſet has been accepted, on fight of the 


3 
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payment, and may receive the ſum for which it was 5 
accepted, and write a receipt for ſo much on the 
bill; but he muſt proteſt it for non- payment of the ET 
gelt, and ſend back the proteſt with the bill. 
Brs1Ds the proteſt for non-acceptance, ado non- . a 
payment, there may alſo be a proteſt for better ſe= 
curity ; this 1s uſual, when a merchant, who has 
accepted a bill, happens to become inſolvent, or is 
publicly reported to. have failed in his credit, or - 
abſents himſelf from 'Change before the bill he has 
accepted has become due, or when the halder has 5 
any reaſon to ſuppoſe it will not be paid: in ſuch Mar. 37. 
caſes he may cauſe a notary to demand better ſecu- Rayn.743. 
rity, and on that being refuſed, make proteſt for 1 
vant of it; which proteſt muſt, as in other caſes, 
be ſent away by the next poſt, that the remitter or 
drawer may take the | an en! to n 
better ſecurity. . 
Wrers the original bill 1 loft, 4 a can- 72 
not be had of the drawer, a-proteſt may be made en 
a copy, eſpecially where the refuſal of payment is 
not for want of the n bill, but mary for 
another cauſe, _ 
A. putw a firſt and food Bill of Ennhange, Rags 
payable by himſelf 1 in Dublin, to B. or order, for 8 Show, 364 1 | 
alue received of him. B. after the bill was due. 
egociated it with the plaintiff. The plaintiff en 
de ſame day indorſed it to D. living in Dublin, in 
cle words, © Pay to D. yalue on my account.” _ 
he firſt of theſe bills was at the ſame time ſent 


Way to P. . P 
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being gone to Ireland, no third bill could be had, | 
3 leſt the ſecond ſhould miſcarry as well as the 
firſt, an exact copy of the fecond bill was ſent to D. 

; and demand of payment being made, it was refuſed 
becauſe the money had been attached in the hands 
of the party who was to pay the bill; the proteſt 


was made on the copy, and at the trial the original Wil i 

ſecond bill, along with the proteſt on the cops wa ll © 

produced and held good. c 

| Tur effect of proteſt for non. acceptance or non. ll { 

FE payment is to charge the drawer or indorſors, no Ie 

only with the payment of the principal ſum, bu WM 

Mar. 13, with damages, intereſt, and coſts ; but where thei"! 
74 bill is accepted, it is ſo far from diſcharging te f. 

| \ acceptor, that it renders him liable to refund every Þ! 
loſs ſuſtained by his non-payment. Here however ©: 

. | it muſt be obſerved, that the coſts mentioned to be ih 
given by the proteſt, are not coſts of ſuit, but othe Not 

expences incurred: coſts of ſuit, where the fuit wa ter 

de uithout proteſt, are of courſe given me 
Beawes, © BESIDE the intereſt and coſts, the damages, i in a int 
e curred by non-acceptance or non-payment, confi <0! 
Alſually of the exchange, re-exchange, proviſion ing 
nic poſtage, together with the expences of proteſ. Wl 
The exchange is reckoned according to the courſe can 

at ſight, at that time and place where the proteſt i Bil 

| made, to the place where the payment ſhould be tere 
made by the drawer; but if payment be not made fin; 
| there, then the ſurg is again increaſed, by the addi \ 
tion of commiſſion and poſtage; and the courſe oi the 

exc] 


exchange is now reckoned on the whole ſum, ac. 


V | coding 


— 


* 
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cording as it obtains at that time and As on 


ſight to the place where the bill is paid; and the 


acceptor muſt pay the re-exchange and all charges, 
although the parcel was not effectually negociated 


and re-drawn, that is, re-exchange, proviſion, and 
poſtage muſt be twice paid, &c. as proviſion twice 


for the exchange and re- exchange; the charges 


being only for poſtage and proteſts, unleſs the ac- 


ceptor, by delays and excuſes, force the holder on 


ſome neceſſary charges to recover, which the ac- 
ceptor is obliged to pay; but no extraordinary 


ones, ſuch, as travelling, will be allowed. And if str. 649. 


the acceptor under the before mentioned circum- 
ſtances refuſe immediate payment to the returned 
bill, a legal intereſt may be charged him, from the 
day the bill was due to the time of its diſcharge; 
though he ſhall not be obliged to make good any 
other loſs or damage which the poſſeſſor may pre- 
tend he has ſuſtained from want of punctual pay- 
ment, by being fruſtrated in his deſigns · of entering 


into ſome beneficial engagement, or the loſs of 2 


convenient opportunity of W employ- 
ing the ſum detained. | | 


WHEREVER intereſt i is allowed, and a new action , p 
cannot be brought for it, which is the caſe on 
Bills of Exchange and Promiſſory Notes, the in- 
tereſt is to be calculated up | to the time of ſigning 


final judgment. Se 

Wutxe a bill indorſed| over is not oy es paid, 
the indorſee may charge the indorſor with intereſt, 
exchange, and other incidental expences, beyond 


the 


1142 


having been returned unpaid. - 
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the amount of 5 per cent. if ſuch charges be req 
ſonable, warranted by uſage, and not made à colour | 
for uſury : thus the conſtant courſe has been with? 
reſpec to bills returned, proteſted, from India, to 


allow 108. per pagoda, which includes intereſt, ex. | 
change, and all other charges; and this notwith. 
ſtanding the current price of exchange at which} 


the bill was diſcounted, may have been greatly be. | 


low. 10s. as at 6s. 6d. and the indorſee will alſo be 


' intitled to intereſt at 5 per cent. from a reaſonable? 


time after notice given to the indorſor of Ly bil 


| 


Tux principal difference betyeen foreijal wa 


inland Bills of Exchange, at common law, ſeems to] 


have been this. A proteſt for non-acceptance of 


non-payment of. a foreign bill was, as it ſtill i, 
eſſentially neceſſary to charge the drawer on the! 
default of the drawee; nothing, not even the prin- 
cipal ſum, could, or can at this time, be recovered: 
- againſt him without a proteſt: no other form al 
notice having been admitted by the cuſtom of me- 
chants as ſufficient. But inland bills having beet! 
introduced at a late period, in imitation of foreign 
ones, did not immediately adopt all their incl- | 
_ dents: ſimple notice, within a reaſonable time of] 
the default of the drawee, was held ſufficiem to 
charge the drawer; but it does not appear that in 
any inſtance they were favoured with the ſolemnity 
of a proteſt : the diſadvantage. ariſing from thence 
was this, that notice entitled the holder to recover 
only the ſum i in the original bill, which in many | 

OS = | "a 


4 
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aſes might be a very ſerious diſadvantage: to re- 
medy this inconvenience in ſome degree, it was 


'or dated at and from, any trading city or town, 
or any other place in the kingdom of England. 
dominion of Wales, or town of Berwick upon 
Tweed, of the ſum of 51. ſterling or upwards, on 

any perſon or perſons of, or in London, or any 


which ſaid Bill or Bills of Exchange ſhall be ex- 
' preſſed the ſaid value to be received, and is and 


days, weeks, or months after date thereof, that 
from and after preſentation and acceptance of 
the ſaid Bill or Bills of Exchange, which ac- 
ceptance ſhall be by underwriting the ſame under the 
party's hand ſo accepting, and after the expiration .. 
of three days after the ſaid bill or þills ſhall be- 
come due, the party to whom the ſaid bill or 
bills are made payable, his ſervant, agent or 
aſſigns, may and ſhall cauſe the ſaid bill or bills, - 


of ſuch notary public, by any other ſubſtantial. 
perſon of the city, town, or place, in the preſence - 


under a fair written copy of the ſaid Bill of Ex- 
change, in the words or form following: | = 


* 


other trading city, town, or any other place, in 


ſhall be drawn payable at a certain number of 


of two or more credible witneſſes, refuſal or: neg- ; = ; 
lect being firſt made of due payment of the 
ſame: which proteſt ſhall be made and written Tre 


| Know 7 


. 37s 


to be proteſted by a notary public, and in default! + 


mcted © that after the twentieth of June, 1698, it 10 W. 
call and every Bill or Bills of Exchange drawn i in, 


* 
* — 


g 2 — 
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Know all men, that I A. B. on che 


5 45 a. eee Bl the uſual 1 of abode 
of the fle bla xe demanded py. 


| 6c 0 failing or neglecting thereof, is and ſhall be lia 


| Harris v. 
Benſon, 


2 Str. 910. 


of 


days after the making thereof, be ſent; or other 
_ * wiſe due notice ſhall be given, to the party m 


e Accrue thereby. , 


this ſtature, without a proteſt. 


ultimately the damages ariſing on the proteſt fo 


ment of the bill, of which the have is. a Copy; 


which the Sod did not pay] 
whereſore I the faid 1 . do hereby 
proteſt the ſaid bill. Dated this Wi 


„ Wulch proteſt ſo made, ſhall within fourteet! 


40 whom the ſaid bill or bills were received, who iy 
« on producing ſuch proteſt, to repay the ſaid bil 
« or bills, together with all intereſt and charge 
“from the day ſuch bill or bills were proteſted; 
« for which proteſt ſhall be paid a ſum not exceed- 
« ing the ſum of ſixpence; and in default or neg 
© lect of ſuch proteſt made and ſent, or due notic 
« given within the days before. limited, the peſſe 


« 10 all coſts, cnn and re, which do and fu 


In an action againſt the drawer of an rnland bil 
after an acceptance, no intereſt will be allowed df 


Bor this ſtatute only giving the proteſt in wid 
where the acceptance was by writing oñ the bi 
perſons on whom bills were drawn, knowing th 


f 


J ji. 
1 
* 
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non-payrnent, muſt fall on themſelves, refuſed to 
accept in that form, and would give only a verbal 
promiſe, which rendered the proviſions of the act 
perfectly nugatory : in order to remedy this incon- 


venience, it was enacted by a- ſubſequent ſtatute, Ep 
that from and after the firſt of May, 1705, in 3&4 4 8 


» * 
* 
« 
N » 


« caſe, upon preſenting / any ſuch Bill or Bills of 
« Exchange, .the party or parties, on whom the 
« ſame ſhall be drawn, ſhall refuſe to accept the 
« ſame, by underwriting the ſame, as aforeſaid, the 
party to whom the ſaid bill or bills are made 
« payable, his ſervant, agent, or aſſigns, may and 
| © ſhall cauſe the ſaid bill or bills to be proteſted for 
* non-acceptance, as in caſe of foreign Bills of 


Exchange, any thing in the former act, or any 


— 


Cc. 9. 


* 


* other law to the contrary notwithſtanding * for 


* which. pete there ſhall be 1 two . 


and no more.“ 


« PRovIDED that the proteſt pins eas for 8.6. 


" non-acceptance ſhall be made by ſuch perſons as 
"are appointed by the former act to proteſt inland 
" Bills of Exchange for non-payment.” 


PROVIDER D always, that no acceptance of any "ITS 


* ſuch inland Bill of Exchange ſhall be ſufficient to : 
charge any perſon. whatſoever, unleſs the ſame be 
«underwritten or indorſed in writing ae e 


and if ſuch bill be not accepted by ſuch under- 


@ writing or indorſement in writing, no drawer of 
v any ſuch inland bill ſhall be liable to pay any 
* coſts, damages, or intereſt thereupon, unleſs ſuch 
«proteſt be made for non acceptance thereof, and 

3 . within 


* 
— a 7. 
- a 
* 
- . 5 
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: 
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* 

6 RIS 3 ; 

* * « 
- 8 A * 
a "ES - 0 
I. BY "Jt 0 y. 

io 44575 

* * . | 7 

4 
- * 7 


s. 3. 
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« within fourteen days after ſuch proteſt, the ſame: 
« be ſent, or otherwiſe notice thereof be given to | 
_ © the party from whom ſuch bill was received, o 
« left in writing at the. place of his or her uſual | 

_ «abode; and if ſuch bill be accepted and not pad 
t Zefore, the expiration of three days after the ſud 
< bill ſhall become due and payable, then no drawer 
v of ſuch bill ſhall be compellable to pay any coſts, 
2 damages, ar intereſt thereupon, unleſs a proteſt be 
“made and ſent in manner and form- above men- 
* tioned :. neverthelefs, every drawer of ſuch bil 
e ſhall be liable to make payment of coſts, damages ö 
and intereſt upon ſuch inland bill, if any one protef 
ge made of non-acceplance or non-payment there, 
and notice thereef be ſent, given, or lefl, as aforeſaid.” 
% ProvipeD, that no ſuch proteſt ſhall be ne- ; 

« ceflary, either for non- acceptance or non-pay- 
* ment, unleſs the value be acknowledged and expreſſed 
in ſuch bill to be received, and unleſs ſuch bill le 


draton for the Soma E ment pong ferling or ö 


* upwards.” 


_ © ProviIDED that nothing 3 contning fil | 
« extend to diſcharge any remedy, that any perſon 7 
may have againſt the drawer, eee or in- | 
« dorſor of ſuch bill.” 2 

"-FangsE acts are in many refoedts obſcure, and 
| the comments on them in many of the early re- 

6 Mod. 10 porters equally ſo. It was ſoon diſcovered; that 


atk from the general wording of both, and the pro- 
viſion in the eighth ſection of the latter, notwith- 
anding theſe n. the holder might ſtill, by | 
„ . 3 


- 


a ww ar ty, tHe wm VA” an» ©oh3 Fw 


' ops $9) 20 
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giving reaſonable notice without protest, recover 
againſt the acceptor, the drawer, or inderfor, the 


% 2 
* : 


amount of the original bill; and that à written c- vil Page : 


ceptance was not neceſſary to charge this acceptor: '- 
| for that the word damages in thefs acts does not 
mean the original fam, that being recoverable be. = 
fore, but the lofs accruing from the delay: and 


that the chaufe; which provides that no * acceptance Vid. Page 
not expreſfec i in writing on the bill ſhould be 2 5 Fs 


c ſufficient to charge any perfon whatever,” relates 
only to the non- recovery of theſe damages without 


2 proteft for non- acceptance. So far is perfectly 
ntelligible. The ſame thing cannot be ſaid of 
what follows: * If the drawer for want of proteſt 


« or reaſonable notice fuffer any damage, that ſhall 
© be borne by kim to whom the bill is made, and - 
if the damage amount to the whole ſum men- 

* tioned in the bill, the payee ſhalt not recover: 
" the act ſeems only to /ake from the plaintiff his 
* intereſÞ and damages, where he has not made a 
* proteſt, or to give-the drawer a remedy againſt 


him by way of action for the cofts and damages. 


This evidently is intended as an explanation” of 
that part of the firſt ſtatute which provides, that | 


* the perſon failing to pi oteſt is and ſhall be lia, 
"to all cofts, damages, and intereſt, which ſhall 
" accrue thereby. But it is manifeſt this proviſion 


could never be meant to ate from a plaintiff that 

to which he was not before; intilled: neither can it be 
imagined that it was intehded to give an action to 
the draver on account of damages which he could 


off 
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not ſuſtain, but by being made anſwerable for the 


| loſs of another: to enable him to reſiſt the claim of 


 that.other, who had not entitled himſelf to recover, 
by neglecting to follow the directions of che ad, 


was ſufficient to protect the drawer againſt. all poſ- 


ſible loſs. The clauſe is certainly inaccurate; the 
| word liable is equivocal ; but the meaning is mani- 
feſtly this, that the perſon neglecting to proteſt, 


ſhall not be entitled to call on the drawer for his 
extraordinary damages, intereſt, and coſts, but 


muſt bear them himſelf. 


Tas profeſſed intention of theſe acts was to put 


inland Bills of Exchange on the ſame footing with 
foreign ones; ſo far as relates to the recovery of 


damages, intereſt, and coſts, by means of the pro. 


teſt, they have done it; but there are ſeveral mi- 
' nute particulars in which, from an attentive peruſal 
of the acts, it will appear they ſtill differ. 


| Page 62. 
| ve ſeen, it is not neceſſary that the words * value 


_ © proteſted for non-payment: and the ſecond ad 
provides that © where. theſe words are wanting, or 
the value is leſs than twenty pounds, no proteſt 

i Dl «1s neceſſary either for non- acceptance or non- 


cc payment, » What may be the true meaning and 


operation of this proviſion i is-far from Ding; clear: 


7 Cc ſ 


To the conſtitution of a Bill of Exchange, ve 


/ received” ſhould be inſerted, and the want of theſe } 

in a foreign bill cannot deprive the holder of the 
benefit of a proteſt; but that benefit in caſe of 
non-payment is not given to inland bills which 
want theſe words; and therefore they cannot be 


Dy } 


Wang EID OW 
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by the natural conſtruction of the words, it W 
be imagined the legiſlature meant to giye damages | 
on bills of theſe deſcriptions, without impoſing on © M8 
the holder the neceſity of proteſting: but that ſup- ; 4 
poſition is not conſiſtent with the general purview = 
of the two acts, ſo that the ſafeſt conſtruction ſeems | 
to be, that inland bills without the words * value 
received,“ or under twenty pounds, ſhall continue | 
as at common law, and ſhall not be mtitled to the , 1 
privilege of a proteſt Ry for non acceptance or 
non-payment. - | f 
Is foreign bills, chere is no diſtin&tion between 
thoſe payable at ſuch a time after date, and after 
Abt, but the ſtatute confines the benefit of proveſt 
on inland ones to thoſe payable after date; fo that 
in fri7neſs there can be no proteſt on thoſe payable 
after ſight : and this has been lately ſo adjudged. Ley v. 
Ix foreign bills, where the acceptance is in words Temp. 
only, or in ſome collateral writing, a proteſt may N 
be made for non-payment, as well as if the ac- 
ceptance had been in writing on the bill: but the Vid. Mar, 
ſtatute. of William confines the proteſt. for non- 
payment to thoſe bills on which the acceptance is |: 1 
written ; and therefore, in order to have the benefit A 7-2 
of a proteſt for non-payment, where the acceptance — 
is collateral, the holder muſt proteſt for non-ac- : 
ceptanee; unleſs it be ſuppoſed that this clauſe is 
repealed, by that proviſion in the ſtatute of Queen 
Anne, which ſays, a nevertheleſs, every drawer of” 
* ſuch bill ſhall be liable to make payment of coſts, | 
5 n and intereſt on ſuch inland bill, i a: 
1 SE Ne T1 * que 1 8 


— 1 


15 


| « one proteſt be made of non-acceptance or no 
| which indeed ſeems to be the only conſtruction | 


18 this be not the true conſtruction, then this provifion 


ceptance is refuſed, but the money paid when due, 
© there a proteſt for non- acceptance alone is ſuf. | 

ficient ; and that where the bill is accepted, but | 
not duly paid, then a proteſt for non payment is ; 
_ ſufficient; which would be to ſuppoſe that: * „ | 


| clauſe inthe former ſtatute, the general practice of 
merchants in the city of London is unwarranted; | 


tance of an inland bill; it is only noted for non. 


made a. proviſion in the former part of a ſingle] 
| ſection of an act of parliament, and in the Jae! 
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t and notice thereof be ſent, given, or left as glad: 2 
that can aſcribe any meaning to the clauſe: for if | 


can mean nothing more than that, where only ac. ; 


giſlature meant nothing at all. 
Ir, indeed, this clauſe be not a repeal of the | 


for a proteſt is hardly ever made for non- accep | 


acceptance, and if not paid when due, it is fre- 
quently proteſted for non-payment : however, 15. 
rice muſt be given of the non- acceptance aud 
noting, otherwiſe, according to the caſes d. 


. Cited, the holder takes the riſk upon himſelf, m. 
Ius preceding clauſes of che fixth ſection fas] of 
ſtatute of Queen Anne creates indeed a difficulty in WM pr 

ſupporting this conſtruction of the latter clauſe; for WI ou! 
if this be a repeal of the clauſe in the ſtatute c me 
King William, it is very difficult to fay - whether it WM thr 
may be conſidered as a repeal of thoſe alſo; and it WM vit 
would be too much to ſay that the legiſlature: has 1 


% 
* 
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* py % 
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part repealed i it: the only way 1 can re of. folving 
this difficulty i is, to take the whole ſection togerber, 
and to endeavour to give it one cumulative con- 


ſtruction, conſtruing the preceding clauſes in the 


alternative, and then it may be conſidered as. run- 


ning thus: * If ſuch bill be not accepted by under- 


writing. or, indorſement, when preſented for ac- 
ceptance, and, when preſented for payment, be 
not paid; then if it be not proteſted either for non- 
acceptance or for non-payment, the drawer ſhall 
not be liable for damages, intereſt; and coſts. 


Ir this be the true conſtruction of this clauſe, 
there appears to be another difference ſtill ſubſiſt- 


ing between foreign and inland Bills of Exchange; 


for where acceptance and payment are both re- 


fuſed on foreign bills, it ſeems neceſſary that there vid. ante 
7 


ſnould be a proteſt for each; at leaſt it is decided 131. ; 


that in ſuch a caſe, a mu” for a EEE i 
is not ſufficient, _ 

AxorhEx difference between dien and enn 
bills with reſpe& to the proteſt is, that the former 
muſt be preſented for payment before the expiration 
of the laſt day of grace, and in time to have the | 
proteſt ſent off the ſame. night, if the poſt then ſets | 
out: but on inland hills the proteſt for non- pay- 


within fourteen days after the proteſt. 

IT is alfo remarkable at in inland bills, where 
damages, intereſt, | and coſts are to be recovered, 
. is more indulgence in the time allowed for 


Fs 


4 
: 


170. 


A 


> 15 As x 5 notice 


2 
- . 


ment cannot be made till after the expiration of the Vid. Left- 
three days, and notice may be ſent s at any time Ne, 


12 
* 
* 
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Vid. ante 


page 126. 
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notice of non-payment than where only the prin. 
cCipal ſum i is to be recovered; for when there is no 


Proteſt for non-payment, preſentment for payment 


muſt be made ſo early on the laſt day of grace that 
the holder may give notice of bon farmen by the 


next poſt. 5 

Trar part of the ſtatute of 8 Aud which 
puts Promiſſory Notes on the ſame footing with 
inland Bills of Exchange, makes no expreſs pro- 
viſion for proteſting them for non-payment; but 
there can be no doubt that the ſame privilege is 
impliedly conferred on them, and in practice ſuch 
a proteſt is frequently made. 


- Waen a bill is drawn for the account of a third 


perſon, and is accepted according to its tenor for 


his account, and he fails without making proviſion 


for its payment, the acceptor muſt diſcharge the 


bill, and can have no redreſs againſt the drawer. - 


Bor if the drawee do not chooſe to accept on 
the account of him for whoſe account he i is adviſed 
the. bill is drawn, he may accept for the; apcounh 


and honour of the drawer. 


Oz, if a bill made payable to oi be indorſeſ 
by a ſubſtantial man before acceptance be de- 


manded, the drawee, if he have any doubt about 


the drawer, or of him on whoſe account it i; 


drawn, may accept it for the honour of the indor- 


ſor ; but in this caſe he muſt firſt have a formal 
proteſt made for non-acceptance, and ſhould ſend 


it without delay ta the indorſor for whoſe N 
he has e it. f 
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Such acceptances as theſe are called acceptances 14. " 8 


ſupra proteſt; and have this effect with reſpect to 
the ſecurity of the acceptor, that they give hima 


right to call on the party for whoſe honour he ac- © | 


cepts; and in the caſe of an acceptance for the ho- 
nour of the indorſor, on him and all the parties bo- 
fore him; whereas a ſimple acceptance, according 
to the tenor of the bill, gives him a remedy only 
againſt the drawer, or againſt him on whoſe ac- 


count the bill is drawn, as the caſe may be. 
Tur method of accepting ſupra proteſt is this; 
the acceptor muſt perſonally appear with witneſſes 


before a notary, (whether the ſame who proteſted 


the bill or not, is of no importance) and declare 
that he accepts ſuch proteſted bill in honour of the 


drawer or indorſor, &c. and that he will ſatisfy the 


ſame at the appointed time; and then he muſt 
ſubſcribe the bill thus,“ Accepted , proteſt - 
in honour of T. B. &,!! Tn 


Bur this acceptance ſupra proteſt may be 1⁰ 18. %% 


worded, that though it be intended for the honour 
of the drawer, yet it may equally bind the indorſor, 
and in ſuch a caſe it muſt be ſent to the latter. Ee 


Ir the perſon on whom the bill is drawn refuſe 14. ibid, 


to accept it, any third perſon after proteſt for non- 


acceptance may accept ſupra proteſt for the honour 
of the bill or of the drawer, or of any particular in- 
dorſor: if he accept for the honour of the bill or of 
the drawer, he is bound to all the indorſces as well 
as to the holder: if in hohour of a particular IN. 
dorſor, then to — It 5 orten. e 


: 


„ 


Id. 457. 
458. 


Id. 785. 


Vvichout the orders or knowledge of the perſon for 
whoſe honour he accepted at, has a remedy agaaſt 


had acted antizely by his directions, for Rita. 
* mithon, poſtage, and other charges. bd 
Id. 4 II -a 

| aſter it has been accepted ſupra proteſt by a this 
_ perſon, the drawee, on receiving freſh advice and 


Ceptor ſupre proteſt may permit him, ape the 
holder cannot be obliged to free him from his ac-! 
ceptance; and if the two acceptors agree, the: 


prevented frem being returned proteſted. 


| drawer or indorſor, receive his approbation of the 
acceptance, then he may fafely pay the bill withou 


turn no anſwer to the advice, or expreſs a diſap-; 


drawn up for non- payment againſt him to whom: 
the bill was directed, and on his continuing to te. 
| fuſe payment, muſt then pay it for him. 


man may pay it under proteſt, for the drawer's 0. 
| indorſor's honour, even he who made or he who. 


LT fuffered the Ps. but he muſt rw de. 
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Aux one accepting a bill fupr proteſt, :though 


that penſon, who is bound to ſatisfy him as if he 


LF a bill be proteſted for non - acceptance, 4 


orders, determine to accept and pay it, the ac. 


drawce muſt pay the other his commiſſion, charge; 
c. as it was by his acceptance that the bill was 


I the acceptor of a bill for the honour of the 


any proteſt for non-payment. But if the peiſon, 
for whoſe honaur the bill was accepted, either re- 


probation of the acceptance, then the acceptor] 
Jupra proteſt muſt cauſe a formal proteſt to be 


Wx a bill is proteſted for non-payment, any 


„ 


| TO mu AND KOTES, | 


e proteſt, or in a ſeparate inftrument. | 


zgainſt the latter, but not againſt the indorſors; 
but he who diſcharges a bill proteſted for non» 
payment, in honour of an inderſor, has his remedy 
zot only againſt that indorſor, but againſt all that 
ere before him, including the drawer; ; but he has 
o right againſt ſubſequent indorſors. 


oa bill, cannot ſatisfy it under proteſt, in honour = 


the honour of the indorſor or drawee, as if he * 
a third perſon unconcerned. 


teſted for non- payment, is not bound to. admit of 


lare bee A notary, for whoſe honour he: Air. | $ . 
charges it; and of this the notary muſt give an acc. 
ount to the parties concerned, either Jointly w"_. e 


of an indorſor, becauſe as acceptor, he has already - 
ound himſelf to that indorſor; but a drawee, not 
having yet accepted the bill, may diſcharge it for TOY 


charges a bill-proteſted for non-pay- 6 
ment, in honour: of the drawer, has his remedy = 


A MAN, after having given a imple acceptance Ia. mY 


Ver it is ſaid that the polleſor of a bill, orb. ka, ibid, * 


is diſcharge from a third perſan under proteſt, 


eiter in honour of the drawee or of any indorſor, 


valeſs he declare and prove that the enen, ther "(+4 


bill was particularly recommended to him: and if 


the proteſted hill be indorſed by the poſſeſſor's cOr=- 
reſpondent, and was remitred by him, then the | 


poſſeſſor ought not to admit of any payment in 
honour of the indorſem 


againſt the fad 3 


War | 


but under the expreſs 
condition, that the. paper; hall om no OR 


8 + 
* 19 
+ . 


Id. 455. | 


8 
v. Parmin- 
ter, 1 

Will. 185. 


cipal ſum, but, in caſe of a en — Garage 


bill ſupra proteſt i is e to chat of a Fg 


cepting implies an acknowledgment that he hay 


the acceptor is conſidered as the original dehtor, 
and to be entitled to have recourſe againſt him, 
it is not neceſſary for the holder to ſhew not! 
given to him of een by we other 
[Ts | | 


not in any caſe be revoked, and the acceptor is at 


9 
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Waar i is ſaid with reſpect to the payment of; 


fory Note. a 

Tux effect of the acceptance 1 to give 0 5 
the bill, and to render the acceptor liable according 
to the tenor of his acceptance; the very act of ac. 


effects of the drawer in his hands. | 

Ir therefore the drawee accept a bill general 
and by reaſon of his non-payment, the. drawer i 
obliged to pay it, the latter, as drawer, may main. 
tain an action againſt him, not only for the prin. 


intereſt, and coſts. 

Ir indeed the drawee have no effects of the 
drawer in his hands, and notwithſtanding accept 
the bill, he has his remedy, if he pay it, again 
the drawer; but with regard to every body beſides 


' Waex a bill is once accepted abſolurely; it can- 


all events bound, though he hear of the drawer's 
having failed the next moment, even n if the failure 

was before the acceptance. 5 
Bor the acceptor may be diſcharged by an 1 ex 
preſs declaration of the holder, or by — 
equivalent to ſuch declaration. 
Brier 


— 


# * 2. 
FI 
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Dallas, and accepted by Peele. Black arreſted 
peele, but finding that no conſideration had been 


ity from Dallas, and ſent word to Peele « that he 
had ſettled: with Dallas, and he needed. not to 
trouble himſelf any further,” Dallas aſterwards 


ment of Peele. The cauſe was tried firſt before 
Lord Mansfield, and afterwards by Chief Juſtice de 
Cre, who both held that the ee was dif- 
charged. 


againſt it this memorial, © Mr. Pulteney's accept- 
ance annulled. The jury however gave a verdict 
for the plaintiff; but the Court of Exchequer grant- 
ed a new trial, on the ground that this was an im- 
plied diſcharge; and on the ſecond trial before 


lorſed the bill to the plaintiff, was produced as a 
itneſs on the part of the defendant, and ſwore 


Pultency's acceptance as at an end; on which the 
ury found for the defendant. Walpole had kept 


fulteney. 
Bur no circumſtatices of e 5 to 
acceptor by the holder, np r any attempt by him 
recover of the drawer, will amount to an expreſs 
cclaration of diſcharge. __ fb 


' — 


hief Baron Skinner, one Alexander, who had in- 
hat Walpole had poſitively agreed to conſider | | 


be bill from 1772 to 1775 virhour n on 


| | Dunsren 


Mien held, as indorſee, z bill drawn by one e Blick 2 - 


(249) 


given for the acceptance, his attorney took ſecu- 


became bankrupt, a and then Black demanded pay- 


1 


Is another caſe a book of the Daintiff 's was | Walpoles; 
produced in which the bill was entered, and over 


dons, 
237. (249. 


29. ; 


? TED 


— 


v. _ 
Doug. 235. trait, and to accommodate Wheare, the Graves, 


Fitzgerald, the payee, indorfed it to 


69) 


drawn and accepted by the fame parties, and undw 
like circumſtances. The plaintiff ſuffered ſey 1 


acceptor never had any confideration for it, and tht 


| | the 4th of November, 177, prefling him for the pays 


a letter to Dingwall, thanking him in ſtrong term 
for not proceeding againſt bim, but mentioning ih 


perſon who had been ſent from him to Di . 
on the buſineſs, that Wheate had taken up che b 
and given another to DingwalFs ſatisfaction. 
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Doms rs accepted x bill merely 10 fend! his 
t 


ul, an 
delivered it to him in payment for jewels.” Aſic 
it became due, the plaintiff, underſtanding that thy 


Wheate was the real debtor, wrote to one Reach, 
Wheate's Attorney, on the 6th of February, and of 


ment. Dunſter, on the 13th of February, 3775, uri 


the ſame letter, that he had been informed bye 


E ne | 
did not appear that Dingwall took any notice d 
that letter. But he for fome time received i inter 
on the bill from Wheate, and alfo the pringi | 
due by another bill, made at the ſame time, 


years to elapſe without calling on Dunſter, or tres real 


ing him as his debtor. = 
eue queſtion was, whether che >; byl ea 
; conduct, had difcharged the acceptor; and t! 

court unanimouſly held that he had done nothing 


from which it could be concluded he meant þ 
| abandon his claim againft him. | He had don 


right i in applying to Wheare for payment, as 


was e chat he was in fact NE" debtor, a 


« — 7 — 


dank him for his indulgence in a letter; had . 

ſuggeſtion in that letter been true, relative #6 he 

plaintiff's having delivered up the bill to Wheate,, - 

t might have made a material difference: but 

be plaintiff having returned no anſwer to the 

ater, and the fact not having been attempted to 

e proved at the trial, it was probable the aſſertion 
8 not warranted. This cafe had no reſemblancre 

o the two preceding caſes which had STONE” 

argument. 3 | 

NetTHER will any: ena. of Aa thi of the 

ute of limitations, nor the receipt of part of the | 

noney from the drawer or indorſor, nor à promiſe 
y indorſement on the bill by the drawer to pay | 


he reſidue, diſcharge the holder” 8 Kone. _ d 


A BILL was Anni by: one becher ans p = „ 
another.. When it became due, the payee re- Besg. 2 
tired of the drawer 31. 15s. 4d. and at the ſame Gp 
the following indorſement was made on the _ 
il: © Received on account of this bitl 31. 1 58. 40: * 
Balance remaining due 261. 4s. 8d. I promiſe to 
V Mr. Thomas Ellis, within three months from 


the diſtance of three years an action was drought- | 

inſt the acceptor ; the caufe was tried before , 
rd Mansficd, who thought the 8 
harged, and non-ſuired the plaintiff. | 


i | 


vo SHS An Mr. wo” | 
Dunfter was ſo far ſenſible of his kindneſs, 2 to po 200 oe of 


e date of this.”  Signed'|by James Galindo, Wo 5 3 : 
3 the drawer. The balance was never paid, and 


acceptor. : [x 


* 


ound of his lwrdfhip's oi pray wa i a 
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Bacon v. 


Sear! 
rhe money from the drawer, he cannot recover mor 


C. B. 8. than the reſidue from the acceptor ; and where the 


733. 


9 


"Ny v. AND where a merchant, having e a bil 
. in a foreign country, has been diſcharged by 
733. © laws of that country, he cannot afterwards be ſued 
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the indorſement was as a'new bill accepted by the 
_ plaintiff in payment of the old; and on an applicz. 
tion for a new trial, his lordſhip ſaid he did not 
think that this caſe at all interfered with the deter. 
- mination in Dingwall and Dunſter. The plaintiff! 
counſel contended that the indorſement was made 
to prevent an imputation of neglect, becauſe delay 
in coming againſt an acceptor may diſcharge 2 
drawer or indorſor. The court all ſeemed to think 
that this was a queſtion of intention, and ought 
| therefore to have been left to the jury, but thy 
refuſed a new trial on Account nd | the {mallncſ of 


the ſum. 
Bur. when the holder of a bil de, pen _ te 


_ drawer pays the whole, the acceptor is completeh 
"diſcharged. | oy 5 4 


here on his acceptance, though the circumſtance 
under which he was diſcharged there, would a 
diſcharge him here; becauſe he muſt be taken by 
his acceptance to have entered into ſuch engage- 


ment only as was from thence implied by the lan! C 

of the country in which he reſided. .- h 
By the law of Leghorn, if a bill had been accep a 

dd and the drawer had failed, and the acceptor hall t 
not ſufficient effects of the drawer in his hands f t! 

tl 


the time LO acceptance, the acceptance becam 
: vol 
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void. This happening e 
rows, he inſtituted a ſuit at Leghorn, to diſcharge 
himſelf of his acceptance, which was accordingly 
vacated by a ſentence in the court there. He 
afterwards returned to England, and was ſued here 
on his acceptance; on which he filed a bill in 


Chancery for an injunction and relief. Lord 


Chancellor King was clearly of opinion that this 
cauſe was to be determined according to the laws 
of the place where the bill was negociated; and 
the acceptance having been vacated by a compe- 


— 


tent juriſdiction, that ſentence was concluſive, and 


bound the court here. 


Ir the drawee offer a contain acceptance, 


and the holder, inſtead of acquieſcing, do ſome- 


thing which ſhews that he does not admit ſuch 
acceptance, the drawee is not bound, even if the 


event afterwards e on which the e 
vas to depend. | 


A B1LL payable. to one Lena: or order, forty. 


days after fight, was drawn on .the defendant; 


Lenox indorſed i it to the plaintiff; Allen, the plain- | 
tif's clerk, preſented the bill to the defendant, who 
lived in London, for acceptance: the defendant ' 


told him that the drawer had conſigned a ſhip and 


cargo to him and another perſon at Briſtol, but as 


he could not then tell whether the ſhip would 


arrive at London or Briſtol, he could not accept at 


that time: on which Allen faid that he would leave 


the bill upon. this condition, that in-the event of 


the defendant s not accepting it as from the day 
NM 8 when 


| | - 
FR 
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when i it was preſented, he thoutd be at liberty to 
note it for non acceptance as from that time: to 
is the defendant aſſented, and the bill was ac. 
cordingly leſt at his houſe till a future day, When 
Allen called again in ebmpany with the: plaintiff 


to know whether the defendant would accept the 


bill or not, Wo, on being preſſed to accept it, faid 
that the bill was a good one, and would be paid, 
even if the fhip were loſt. Allen immediately on 
this carried the bill to a notary public, and had it 


noted for nonl acceptance from the time hen i it 
was firſt left 'with'the defendant. The ſhip" 


wards arrived ſafe at the port of London, and the 
defendant diſpoſed of the cargo. This being a 
conditional acceptance, the conduct of he plain. 
tiff was held to have been a waiver of it, and to 
have precluded him from b che defendant u to 


his engagement. 
Tuo an agreement to accept, en eondith 


of a certain fund being conſigned" to the ateeptor 


Maſon v. 
1 | 
oug. 284. 
(* 


for the diſcharge of the bill, may amount to an ac- | 
ceptance on the performance of the conditions, het 
if the indorſee take the fund out of the hands of the 
drawee, he diſcharges him from his engagement. 


*RowL and Hunt, in Dominica, agreed with a 


houſe there, that his partner, Thomas Hunt, in 
London, ſhould, on a cargo of tobacco being 


ſigned to him, with the bills of lading, and an order 


| for infurance, accept ſuch bills as that houſe ſhould 


draw on him, at the rate of 80l. per hhd. from 
| ninety days to ſix months ſight: inſurance for the 


ſum 
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him of ſix Bills of Exchange being drawn on him 
for 3 200l. in conſequence of Rowland Hunt's 
agreement, -payable to one of the partners of the 
houſe, on account of forty  hhds. of tobacco, and 


indorſed by him to Maſon. The bills arrived, and 


were preſented. for acceptance. Thomas Hunt re- 


fuſed to accept them, on an apprehenſion that the 
tobacco was not worth the money at which it was 


valued. After a negociation « of ſome days, Maſon | 


took the bill of lading for. the forty hhds. and the 
policy of inſurance. out of the. hands of Thomas 


Hunt. The tobacco afterwards arriving, was re- 
ceived and: ſold by the plaintiff Maſon, and pro- 
duced only 14001. - The occaſion of this difference 


between the real produce and the valued price did 


not appear. Under the direction of Lord Manſ. 
feld, a verdict, was given for the defendant, and on 
an application for a new trial, his lordſhip expreſ- 

ſed himſelf thus : An agreement to accept, may in 


many inſtances amount to an acceptance: but an 


© 4 


ſum of 3600. was ordered on forty hhds. of tobacco, 
which Thomas Hunt procured for a premium of 
3031. -He afterwards received a letter, adviſing 


agreement is ſtill but an agreement, and if it be Jae 


E 


conditional, and a third perſon, knowing of the 
conditions annexed to the agreement, take the bill, 


he takes it ſubject to ſuch agreement. Here there 


vere many things ſpecified as the conditions of the 


acceptance the number | of hhds. to be delivered 


—of a certain value rated by the hhd. the in- 


ſu rance the bills of lading—the conſignment. = 
N 


—ͥ uU ———ÿ- ——ͤ— 
o 
* 
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on the face of the agreement, I thought, at the 
trial, and till incline to think, that the meaning of 
the parties was, that tobacco ſhould be' conſigned 


which ſhould be worth 80l. per hhd. : this fell im. 


menſely ſhort of that ſum. It is plain the Hunts 


never meant to be in advance, and I think ſo great 
a difference in the value ſuch a fraud as to intitle 
the defendants to relief againſt the agreement. But 
as to this. the reſt of the court have doubted, chiefly 


becauſe thewe'l is no evidence to ſhew how the de. 
creaſe i in the value aroſe; whether from the infe. 


riority of the quality, or the fluctuation in the 


market. But the reſt of the court are extremely 


clear that the ſubſequent conduct of the. plaintiff 
makes an end of the whole, and I think the reaſons 


are unanſwerable. As to that part of the caſe, it 
ſtands thus: The Hunts ſay, * we are not bound: 


« This is an impoſition :—The tobacco is of in- 
« ferior value. The letter repreſents it as worth 


gol. the inſurance makes it gol. per hhd. and it 


turns out not to be worth 40l. If Maſon had 
meant to ſay, * you are liable, and ſhall pay the 


bills, what would his conduct have been he 


would have left the policy of inſurance and the 
bills of lading in their hands, and ſued them upon 


the acceptance. The temptation to accept was 


the commiſſion on the conſignment, and they were 
to have the ſecurity of the goods and the inſurance. 


But the plaintiff undoes all this, and ſays, then 
I will take all from you, ſecurity, commiſſion, 


Kc. This was ſaying, 0 1 will ſtand in your Pe 
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but not ſo as to be anſwerable for more than the 
produce of the tobacco. It is impoſſible. the de- 
fendants could mean to accept, without any benefit 
or ſecurity, We are all clear that this: made an . 
of the agreement. 8 
Tuouon the receipt of. part from the drawer or mag 
indorſor be no diſcharge to the acceptor for more fock v. 
than the part received, yet the receipt of part from I 
the acceptor of a bill, or the maker of a note, is a Wir, 48. 
diſcharge to the drawer and indorſors in the one 
caſe, and to the indorſors in the other, A 
due notice be given of the non-payment of the 
reſidue; for the receipt of part from the maker 
or acceptor without notice, is conſtrued to be a 5 
giving of credit for the remainder, and the under- 
taking of the preceding parties is only condi- 
tional, to pay in default of the original debtor, on 
due notice given: but where due notice is given Bul. N. P. 


that the bill is not duly paid, the receipt of part TN 


of the money from an acceptor or maker will not. 1 2 

diſcharge the drawer or indorſors; for it is for * . 

their advantage that as much ſhould be received 

trom others as may be. | | 
Tux receipt of part from an indartbe, 1 is no 6b Yia. 3 

charge of the drawer or preceding indorſor, for you» Will 

more than the part received. . ü \ | 
Ir the drawer of a note, or the acceptor of a bill, 

be ſued by the indorſee, and the bail for the drawer 

or acceptor pay the debt and coſts, this abſolutely 

diſcharges the indorſor as much as if the principal 

had paid the note or the bill; and the bail cannot 

V afterwards 


Hull ok Pit- 
field, 
Will. . 
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afterwards recover againſt the indorſor i in the name 


of the indorſee. 
Ons Scraiſton drew a note, wi which e put 

to pay to one Pitfield, or order, the ſum of 200l. 
and indorſed it to Hull. Hull brought an action 


againſt Scraiſton, in which he held him to ſpecial 
bail; Hull recovered interlocutory judgment againſt 


Scraiſton, on which his bail paid the debt and coſts, 


- amounting to 2201. 15s. Hull executed an inſtru. 


the debt and coſts, in conſideration of which Hull 
aſſigned over to them the note and the interlocu - 


ment between himſelf on the one part, and the bail 


on the other, reciting the note, and that he had re- 


covered interlocutory judgment on it againſt Scraiſ- 
ton: that the bail had purchaſed the note, and paid 


tory judgment, with a power of attorney to make 


uſe of Hull's name to ſue the indorſor, and cove: 
nanted in the common manner, not to do any act 


« 2142 


to hinder the bail from recovering the money on 


the note. An action was afterwards brought i in 


Hull's name againſt Pitfield the indorſor, on which 


theſe circumſtances were ſtated, and the court held 
the indorſor was diſcharged by the payment by the 


bail in the former action, as much as if the draver 


had paid the money himſelf. 


Troven, in order to intitle himſelf to call on 
any of the preceding parties, in default of the ac- 


ceptor of a Bill of Exchange, or of the maker of 
ii Promiſſory Note, it be neceſſary that the holder 


ſhould give due notice of ſuch default to the part 


to whom he means to reſort,” yet notice to. o that 
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party. alin is ſufficient as againſt him: it is not 
neceſſary that any attempt ſhayld: be made to. re- 


cover the money of any of the other collateral; un- 
dertakers; or in caſe of ſuch attempt being made, 


to give notice of its being without effect. Thus, 


in order to intitle himſelf to recover againſt an. in- 
dorſor, it is not neceſſary for the indorſee to ſhew 
an attempt to recover againſt. the drawer of, a Bill 


of Exchange, or ws n indorſoe ofia, Reamilſory = 


Note. 


Conte opinions on | aids point, bow- x8alk. 131. 


ever, being found in an early reporter, the court, 133 


on a ſubſequent caſe of an action by an indoxſee 


of a foreign Bill of Exchange againſt the indorſor, Pane v. 
where it was objected that no demand was made on 8 9 
the drawer, thought it neceſſary to take time to 


conſider the ſubject, and, on mature deliberation, 


delivered their opinion, that no ſuch demand was 


neceſſary to be ſhewn. The deſign of the law of 
© merchants,” they ſaid, in diſtinguiſhing theſe 
from all other contracts, by making them aſſign- 


able, was for the convenience of commerce, that 


= 


my 


they might paſs from hand to hand in the way 9 


trade, in the fame manner as if they were ſpecie: * 
now to require a demand on the drawer, would 
be laying ſuch à clog on theſe bills, as would 
deter every body from taking them: the drawer 


lives abroad, perbaps in the Indies, where the in- 


« dorſee has no correſpondent to whom he can 
© ſend the bill for a demand, or if he could, yet 


che delay would be ſo great, that nobody. would 
8 | | "EY ....-- .-_ ele 
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« meddle with them. Suppoſe it were the caſe of 
« ſeveral indorſements, muſt the laſt indorſee travel 
* round the world before he can fix his action on 
« the man from whom he received the bill? In 


| « common experience every body knows, that the 
« more indorſements a bill has, the greater credit 


« jt bears; whereas, if thoſe demands were all 
« neceſſary to be made, it muſt naturally diminiſh 
te the value, by how much more difficult it would 
te render the calling in of the money. And as to 


ve the notion that has preyailed, that the indorſor 


« warrants only in default of the drawer, there. is 


« no colour for it, for every indorſor is in the na- 


« ture of a new drawer, and at niſi prius the in- 
* dorſee is never put to prove the hand of che firſ 
« drawer, where the action is againſt an indorſor. 
« The requiring of a proteſt for non-acceptance s 
© not becauſe a proteſt amounts to a demand, for 
« it is no more than giving notice to the drawer tu 


« get his effects out of the hands of the drawee, 
* who, by the others drawing, is ſu 2 to have 
« ſufficient wherewith to ſatisfy the bill. 
Tus caſe ſettled the law with reſpect to foreign 

Bills of Exchange; but as to inland bills, great 


doubts ſtill remained. Theſe were occaſioned by 


the inaccurate and confuſed manner in which ſome 


caſes were reported, in which it did not appear 


. whether the queſtion aroſe on Bills of Exchange or 
Promiſſory Notes, and from confounding the term 


drawer as applied to the latter with the ſame term 


as applied to the former. There could be no 


_ 
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To BILLS AND NOTES. 7 A ap; 
doubt, but that to recover againſt the indorſor f 
z note, due diligence muſt be ſhewn'to have been 37 
uſed to obtain payment from the drawer; but in 
| the analogy between the two + inſtruments, the 
drawer of the note does not reſemble the drawer 
but the acceptor of the bill: for want of attention 
to this diſtinction, reporters. have been led to re- 
preſent ſix chief juſtices to have been of different 
opinions on this point. Holt, Eyre, and Raymond 
are ſaid to have held, that a demand on the drawer 
of a bill was neceſſary; and CINE es and 
King, that it was not. 0 

Tur principal caſe to which a cakes; is — Lanboty. 
to prove that Holt was of opinion, that in actions 
on Bills of Exchange, it is neceſlary to prove a 
demand on the drawer, is reported in three diffe- 
rent books; Lord K Wenne und 7 2 
Modern. 

Is Lord Raymond, it appears e Wi ie Lon 3 
the queſtion aroſe upon a Promiſſory Note. R. pes 
* ſigned a note under his hand, payable to Oakes, 
*or his order; Oakes indorſed it to Lambert; on 
" which Lambert brought the action for the money 
" againſt Oakes. Per Holt, C. J:. —He ought to 
* prove that he had demanded, or done his endea- . 
«vour to demand this money of R. before he can 
* ſue Oakes upon the indorſement. - The ſame law | 
* if the bill were drawn on any other perſon, pay- 
*able to Oakes, or order.“ That is, a demand 
muſt be made of the perſon on whom the bill is 
drawn, And other parts of the caſe manifeſtly 
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ſnew this to have been the meaning. Bor t my Lord 
SE. J. Folt is reported to have ſaid, the:indorſe. Wl 
* ment will ſubject the indorſor to an action; be. 
*-cauſe it makes a new contract, in caſe the peru | 
| * on whom it is drawn does not pay. it.” Again, Wil : 
4 jf the indorſee does not demand the money pay. Wi | 
« able by the bill, of the perſon upon whom it u Wi ; 
% drawn, in convenient time, and afterwards he | 
| | «-fails, the indorſor i is not liable.” . 
+27, thee Ix Salkeld; the caſe is confounded: it is Nate j 
le" to be a Bill of Exchange, and * that the demand il - 
; Pack. * muſt be made on the drawer, or him upon whon t 
eit was drawn.“ Holt had ſaid, that 'a demand i : 
muſt be made of the maker of a Promiſſory Note, 
0 (calling him the drawer ;) and in the caſe of a Bil 
of Exchange, of him upon whom the bill is drawn 
The report jumbles. both together, as applied on) 
do a Bill of Exchange, miſled, very probably, by 
the equivocal meaning of the term drawer, and by 
the chief juſtice's reaſoning in the caſe of a Pro. 
miſſory Note, from the law upon Bills of Exchange 
IIXx 12 Modern The caſe is miſtaken too, and 
ſtated as upon a Bill of Exchange, and as a deter- 
mination that there muſt be a demand upon the 
drawer of the Bill of Exchange. And yet thc 
report itſelf ſhews demonſtrably, that what was faid 
by Holt, was applied to the maker of a Promiſſory 
Note, (calling him the drawer.) For the repon 
makes him argue thus: “ So, if the bill was 
* drawn on any other perſon, payable” to Oakes 
* or order: - which ſhews that the cafe in judg- 
N men 
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10 NILS AND NOTES: 

ment was. * not a bill drawn on anner perſon, but 

« payable to Oakes by R. bimſelf.” * HE! 
ER inconvenience ſuggeſted in "his caſe! * 

foreign Bills of Exchange, holds in a great degree, 

and every other argument holds equally, in the caſe 


of inland bills: the indorſee does not truſt to the _ 
credit of the original drawer: he does not Know . 


whether ſuch a perſon exiſts, or where he lives, or 
whether his name may have been forged.” The 
indorſor is his drawer, and the perſon to whom he 
originally truſted in caſe the drawer ſnould not pay 
the money. And it is worth while to obſerve, that 
the act of William the third requires notice of the 
proteſt to be given to the perſon. from whom the bill 
was received. He may have another remedy againſt 
the firſt drawer as aſſignee to the ann aud 
ſtanding in his place. - 

Ox theſe principles it is now finally ſettled, that 


ſor of an inland Bill of Exchange, it is not neceſſary 
to demand the money of the firſt drawer, 
AnclenTLY a diſtintion ſeems to have been 


taken between the caſe of a Bill of Exchange, * rd 


in payment of-a precedent debt, arid that of one 


given for a debt contracted at the time the bill was 


given. In the latter caſe the perfor who received 
it muſt have uſed due diligence to recover the 
money of him on whom it was drawn; otherwiſe 


he could not reſort to the party from whom he re- 


ceived it, and charge him on the original contract. 
But in the former caſe, the bill was not conſidered 
| | 29 7 ; 0 885 


in v. 
amſon, 


to entitle the indorſee to recover againſt the indor- 2 Bur. 669. 


$ 
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as payment, unleſs the money was paid by the 


- drawee, and no diligence ſeems to have been ne. 
ceſſary in the holder to obtain that payment, nor 


Clarke v. 
Mundal, 
3 Wil. XM. 


S. J. a 

Guildhall, 
1Salk. 124. 
3 'Salk, 68, 


cor. _ | 


any notice to the perſon from whom he received it 
of the failure in payment ; that this was once held 


to be the law, the following caſe is a proof, 
Onz Mundal, having a Bill of Exchange pay. 
able to him, indorſed it to Clarke, to whom he 
was indebted: Clarke afterwards brought an adio 
on the original contract againſt Mundal, who, in 
his defence, gave in evidence this bill indorſed to 
Clarke, who had kept it ſo long in his hands after 


it became payable, that it ought to be confidered 


as money paid: but the chief juſtice refuſed to 
receive this 'as evidence of payment, but took 
the diſtinction above-mentioned, faying, that if 


A ſells goods to B, and B is to give a bill in-ſatis 
faction, B is diſcharged, though the bill he never 


paid, for the bill is payment: that however in the 
caſe of a precedent debt, if part of the money on 
the bill were * it ſhould 80 in dee of 0 


much. 


Bur by the ſtatute of PR Anne beſos. men- 


tioned. it is enacted, * that if any. perſon accept 2 
* Bill of Exchange for and in ſatisfaction of any 


« former debt, or ſum of money formerly due to 


him, this ſhall be accounted and eſteemed a full 


% and complete payment of ſuch debt, if ſuch 


4 perſon accepting of any ſuch bill for his debt do 


not take his due courſe to obtain payment of it 
by endeavouring to get the lame accepted and 


- © paid, 


10 BILLS AND NOTES. 


« or non-payment.” 


Ir a Bill of Exchange be lot by him with whom ; 


it was left for acceptance, ,or if by miſtake he have 


the holder cannot obtain a return of his bill, either 
accepted or unaccepted, he who loſt it muſt give 
the perſon: to whom it was payable, or to his order, 
a note of hand for the payment of its amount, on 
the day it becomes due, on delivery of the ſecond 


if it arrive in time, or if not, on the ſame note, 


which in all caſes is to have the law and privileges 


this, the holder muſt immediately proteſt for non- 
acceptance, and when due- muſt demand the mo- 


« naid, and make his proteſt according to the . 
directions of the act, either = non acceptance 
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476. 


given it to a wrong perſon, or on any other account 


of a Bill of Exchange; and if the acceptor refuſe 


ney, (though he have neither note nor bill) and if | 


that be refuſed, a proteſt muſt be regularly made 

br non-payment. 2 

y Mazrvs adviſes, that as ſoon as the poſſeſſor of 

bill miſſes it, he ſhould have immediate recourſe 
to the acceptor, and in the preſence of a notary and 
two wirneſſes, acquaint him with its being loſt; 


* 


Mar. Nun 


aud ſignify to him that at his peril he pay it to | 


vrone but thoſe with his order: and he adds, that 
so one ſhould refuſe payment of a bill he has-ac- 
| WH <cpted merely becauſe it it miſſing: as he aſſerts, 
hat proteſt being made for non-payment, on offer 
Wo! a ſufficient ſecurity and indemnification, will 


oblige the acceptor to make good all loſſes, re- 
| _ SD 8 
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| exchange, and charges, as having a, occa- 
ſioned them. 


So, by the ſtatute of William, it is Jrovides 
that * in caſe any ſucbh inland Bill or Bills of Ex. 


change,“ as mentioned in the former Part of the 
act, * ſhall happen- to be loſt or miſcarried within 
« the time before limited for payment of the ſame, 


« then the drawer of the ſaid bill or bills is and 
« ſhall be obliged to give another bill, or bills of 
te the ſame tenor with thoſe firſt given, the perſon 
or perſons.to-whom they are and ſhall' be ſo de- 


"FE livered giving ſecurity, if demanded, to the ſaid 


* drawer, . to indemnify him againſt all perſom 
«© whatſoever, in caſe the ſaid Bill or Bills of Ex. 


* change ſo alledged to be loſt or miſcarried * 


*# be found again. 
Bor if a bill loſt by the oſteſtor ſhould af 


wards come into the poſſeſſion of any perſon who 


ſhall have paid a full and valuable - conſideration 


for it, without. knowledge of the circumſtance. f 
its having been loſt, the drawer and the acceptot 
if the bill was accepted, and the drawer, if it vu 
not, muſt pay it when due to ſuch a fair poſſeſſor: 
ſo that Marius's law ſeems very doubtful, and the! 
proviſion of the ſtatute may in many caſes be uſeleſ 


to the loſer of the bill. 


Bur againſt the perſon who finds the bill, the! 


a owner may maintain an action of trover. 


CHAP. 


or THE" REMEDY: ON- A BILL oR NOTE, 


c HAP. VIII. 
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7 


DEFORE the doctrine of Bills of Exchange was 
ell underſtood, and the nature and extent of the 
uſtoms relative to them fully recognized by the 
ms of action, according to the opinions which 


orms to the reſpective ſituations of the parties. 
ute reſpecting Promiſſory Notes, the reports 


hem any general rule. | 
Is one book it is laid down that the payee of a 
ill cannot maintain-an action of debt againſt the 


cauſe the acceptance does not create a duty, any 


0 


cceptor, becauſe there is no privity between them, 


ore than a promiſe by a ſtranger to pay, if the 
reditor forbear his debt, which renders the 
ranger liable, but not in an action of Wy and 


ourts, the remedy on them was ſought in different 
ere entertained of the applicability of theſe ſeveral 


Or cafes, however, where a remedy: was ſought | 
n any other form of. action than that founded on 
he cuſtom reſpecting Bills of Exchange, or on the 


e but few; and of theſe few ſome are ſo inaccu- 
te, and in others the judges expreſs themſelves in 
erms ſo vague, that it is nat * to deduce from Vi 


Hardr. * 


485, 487. 


% * 


— 
> 


* 
8 
— » 


low 


| Mod. 190. 
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Comb. 204 · 


1Salk. 12 5. 
12 Mod. 37. 


12 Mod. 
345. 


Skinn. 346. 


1 Mod. 
Ent. 312. 


5 13. 


M org. 


Pr cc. 548. 


becauſe on a ſearch for precedents, no one could 
be found of an action of debt on the e of 
a Bill of Exchange. 


. the acceptance of a Bill of Exchange; perhaps on 


- books, but in a manner ſo inaccurate, that it ca 
only be collected, that in that particular caſe it x 
determined that debt would not lie; for it dana ot 


payee of a note againſt the maker. 


or THE REMEDY. ON A BILL on NOTE, 


| In another caſe, reported in ſeveral books, it is 
laid down that an indebitatus aſſump/it will not lie on 


the ſame principle that it was determined that debt 
would not lie, for an alluſion 1 18 made to the former 
ee. 
In other books, It is laid down in e term 
that an indebitatus aſſumꝑſit will not lie on a bill. 
Ix one of theſe, however, in another place, it 
held that the payee of a bill, which imports to have 
been given for value received, may'maintain Indebi. 
talis aſſumpſit againſt the drawer. 7 
As in another it is ſaid, that it will onh le 
againſt the drawer, on a bill which een to har 
been given for value received. © 
Ox a Promiſſory Note a caſe is pot in ty 


appear between what parties the action was, thou 
the aſſertion is general that debt vil not * ona 
Promiſſory Note. 

Ir is faid in another place, that debt will | 
againſt the maker of the note, . not: 
the indorſor. 99855 

Anpa very able pleader has given a cdl ) 
a declaration in debt by the adminiſtratrix of t 


: 
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1 17 


Ir has been alſo held by Lord Mansfield, that Keſſebower 


v. 2 5 
the indorſee of a note might maintain indebitatus 7 3 


aſumꝑſit upon it, en the ane who. indorled Bailey 47. 


it to him. | 


Tur concluſion, refulting: from this: n ſeems 


to be this; that where a privity exiſts between the 
parties, there an action of debt or indebitatus aſ= 
/ump/it may be maintained; but that where it does 
not exiſt, neither of theſe actions will W.--7 


A PRIVIT Y exiſts between the payee and the 
drawer of a Bill of Exchange, the payee and drawer 
oi a Promiſſory Note; the indorſee and his imme- 


diate indorſor of either the one or the other, and 


perhaps between the drawer and acceptor of a bill ; 
provided that in all theſe caſes, a conſideration 
paſſed reſpectively between. the parties. 


Bur it ſeems to be conſidered; that no oiinky 


exiſts between the indorſee and acceptor of a bill 
or the maker of a note, or between an indorſee and 
a remote indorſor of either. 

Taz action which is now uſually. brought, on a 


founded on the cuſtom of merchants. That cuſtom p 
was not at firſt recognized by the court, unleſs it 
was ſpecially ſet forth ; and therefore it was deemed 

neceſſary to ſet forth, by way of inducement, ſo | 


much of it as applied to the particular . ang i 


impoſed on the defendant a liability to pay. 


Tnus in an action by an indorſee againſt the ac- 
ceptor, it was neceſſary to ſtate a cuſtom among 


merchants, that « if any merchant drew a Bill of 


—— 
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Exchange, and directed it to his correſpondent, | 
and by that bill requeſted his. correſpondent to 
pay a ſum of money to a third perſon, or to his 
« order, and the correſpondent accepted the bill, 


« then if the perſon to whom or to whoſe order the 


money was to be paid indorſed the bill, the ac- 


e ceptor, on the bill's being preſented to him for 


payment, by the perſon to whom it was indorſed 


Vid. Rich- 


ardſon's 
Practice, 
C. . | 


vol. 2. p. 74. 


e hen it became due, by the cuſtom of merchant, | 
« became liable to pay the money to the indorſee:” | 


then the particular circumſtances of the caſe were 
ſtated as coming under that part of the general 


cuſtom on which the action was brought. 
So, in an action by an indorſee againſt the drawer | 


for non-payment by the acceptor, it was neceflary 
to ſtate that * there was a certain cuſtom among 
“ merchants, that if a merchant drew a Bill of 


« Exchange, and directed it to his correſpondent, | 
and by that bill requeſted him to pay a {um of 
«Jon to a third perſon, or his order, and the- 
* correſpondent accepted the bill, then if the pet · 
- « ſon to whom, or to whoſe order the money vas 
« to be paid, indorſed the bill, and the indorſee 
e preſented the bill to the acceptor when due, who ! 
« refuſed payment, then if the indorſee proteſted it, 
« and returned it to the drawer, together with the 
© proteſt, the drawer, by the cuſtom of merchants, 
© was liable to pay the principal ſum, with da- 
mages ariſing from non-payment at the time; 
and then to ſtate the circumſtances in the particu- | 


lar caſe, to ſhew that it fell within the cuſtom. 
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So, if a man ſubſcribed a bill for himſelf and | 


partner; in an action againſt them on this ſub- 


ſcription, it was thought prudent to ſtate a cuſtom, 
that if two were partners, jointly merchandizing 
« together, and if one of them ſubſcribed a bill for 


the payment of money by him and his partner, 


« mentioned there, to another, and his order, then 


« both the partners were bound to that perſon; 
«and that if the perſon to whom this bill was 
e payable, indorſed it to another, then thoſe part- 


ners ought to pay ſuch bill, on notice, to him to 


« whom it was ſo indorſed: and then to ſtate the 
facts coming under this cuſtom. 

Wurz the action was on an inland Bill of Ex- 
change, it was uſual to lay the cuſtom as exiſting 
between the two cities where the drawer and ac- 


ceptor lived; and if both lived in the ſame place, 


to allege its exiſtence between merchants and 
others reſiding in that place. | | 
Bur when the cuſtom of merchants was recog- 


niged by the judges as part of the law of the land, 


and they declared they would take notice of it as 


ſuch ex officio, it became unneceſſary to recite the ; 


cuſtom at full length; a ſimple allegation that © the | 


* drawer, mentioning him by his name, according to 
* the euſlom of" merchants, drew his Bill a Ex- 
change, &c.” was ſufficient. | 

AND if the plaintiff, ſtill adhering to former pre- 
cedents, thought proper to recite the cuſtom in 


general terms, and did not bring his caſe within 


the cuſtom ſo ſet forth; yet if by the law of mer- 
N 2 
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chants, as recognized by the court, the caſe ag 
ſtated intitled him to his action, he might recover, 


and the ſetting forth of the cuſtom was s reckoned 


ſurpluſage and rejected. | | 
'Trvs, where the plaintiff ſer forth a e = 
merchants, that if the merchant to whom the bill | 


is directed accept it after indorſement, and fail of il 


payment to the indorſee at the time, in ſuch caſe, Will. 


| | ſee: and the caſe ſetsforth was, that the indorſee 


5 1542. 


drawer : though this caſe does not come within 
the cuſtom ſet forth, yet becauſe by the law of mer-; 


on the bill's being proteſted for non-payment, and 


notice of it given to the drawer, the latter becomes , 


liable to pay the ſame, with damage to the indor- 


had preſented it to the drawee a month after the tint 
of payment, who accepted it, but failed to pay it, | 
on which it was proteſted, and notice given to the | 


chants an action might be ſuſtained on this caſe; the 
declaration was held good, 1 the cuſtom ne 


as ſurpluſageee. | =: 
Ox the ſtatement of any material back, it h "Gil fa 
uſual to allude to the cuſtom, by alleging that it = 
was done * according to the cuſtom from time im- te 
memorial uſed and approved among merchants: WM... 
but even that is unneceſſary, it being ſufficient ii MI... 
the facts ſtated come > within the cuſtom as N 4 
nized. | ( 
As the ation on a a Bil of . is | founde Wc 

on the cuſtom of merchants, ſo that on a Promiſ- wit 


refers to it; though, it is conceived, ſuch reference} 


ſory Note is founded on the ſtatute, and uſually] 
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is aö unneceſſary i in this caſe, as that to the cuſtom , 
in the otber. 1 ng rr tes il OE 

Ix both caſes, however, it. is - 4 all 
thoſe circumſtances ſhould either be expreſsly ſtated, ; 
or clearly and inevitably implied, which, according 
to the characters of the parties to the action, muſt | 
neceſſarily concur in order to Oe the e to 
fecover. 5 

Ix all caſes arifing on a Bill of + Exchanges it is 
neceſſary to ſtate that the drawer made his bill, 
and directed i it to the drawce, and W directed 
him to pax. 140 

Ix all thoſe arifing on on a Promiſſory No, chat the 
maker made his nen Wow: 1 thereby 
promiſed to pay. 45 wy 

Is ſtating the Bill or the Note, rw with x Bur. 324, 
be had to the legal operation of each reſpectively, ** F 

IT has been decided. that the legal operation of Vere v. 
a bill or of a note, payable to a fictitious payee, is, Tam a 
that it is payable to the bearer, and therefore, if 15 Gidlon EO f 
that deciſion be right, it is proper, in the ſtate- Collns s. ] 
ment of ſuch a bill, to allege that the drawer. Tow os 
thereby requeſted the drawee to pay ſo much als „„ 
money to the bearer; in the ſtatement of ſuch a ' & 1 * 
note, that the maker oo ane to Pay n 
aſum to the bearer.. yy yy 

Ok in ſuch a caſe, the plaintiff may Nate all the jo 
ſpecial circumſtances, and if the verdict correſpond 
with them, he will be 1 W 

1 e 
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Tus, where the plaintiff ſtated that the deſen- 


dant, on the 5th of April, 1788, drew a Bill of 


- Exchange, directed to Liveſay and Co., by which 


he required them, three month after date, to pay to 


Mr. George Chapman, or order, 15 511. value received, 
and delivered the faid bill to them, and & autho- 
« riſed them to negociate and indorſe the ſame 


in the name of George Chapman, and thereby to 
cc raiſe money thereon,” for the uſe of the ſaid 


perſons ſo uſing the names, ſtile, and firm of Liveſay 


and Co.; and then averred, that when the ſaid bil 
was ſo made as aforeſaid, or at any time afterwards, 


« there was no ſuch perſon as George Chapman, 
© the ſuppoſed payee” in the ſaid Bill of Exchange, 
but that the ſaid name was merely fictitious,” to 


wit, at London &c. which ſaid Bill of Exchay, 


afterwards, to wit, &c. by one © Andrew Good- 


« rick, being a perſon thereunto in that behalf lay- 


fully authoriſed by Liveſay and Co. upon fight 
ce thereof was accepted, according ta the uſage? 
and cuſtom aforeſaid. And. the ſaid perſons ſo 


uſing the names of . Liveſay and Co. being fo au- 
thoriſed as aforeſaid, afterwards, and before the paj- 
ment of the ſum of money therein contained, or of 
any part thereof, and before the time thereby ap- 
pointed for ſuch payment, to wit, Ke. negociates 


.* and indorſed the ſaid Bill of Exchange, in and 


e with the name of the ſaid George Chapman, and 
« by that. indorſement, in the name of the ſaid 


5 Cn CO appointed the contents s of the! 


Ry — 


” 
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« ſaid Bill of Exchange to be paid to the nid 
« plaintiffs, and thereby raiſed money thereon, for 
« the uſe of the ſaid perſons ſo uſing the names, &c. 
« of Liveſay and Co.” and then and there delivered 
the ſaid Bill of Exchange fo indorſed to the faid 
plaintiffs, who, thereupon, on the credit thereof, 
advanced to the ſaid perſons,” ſo uſing the name, 
&c. of Liveſay and Co. the ſum of money in the 
bill mentioned. | | | 

Tu circumſtances ſtated i in a ſpecial verdict on 
chis caſe were theſe, that Emett, who was a partner 
with Liveſay and Co. in the the ſpinning of cotton 
at Clithero, wrote his name on a piece of blank 
paper, with a ſhilling ſtamp on it; and de- 
livered it to Liveſay and Co. for the purpoſe of 
drawing a Bill of Excgange, for ſuch ſum, payable 
at ſuch time, and to ſuch perſon or perſons as they 
ſhould think fir. ; 

Tuar Liveſay and Co. on the 5th of April 1788, 
drew on this paper, above the name of Emett, a 
certain writing, directed to Liveſay and Co. in 
the words and figures followind, viz. © Clithero, 
„April 5, 1788. L. 1,551. - Three months after 
date pay to Mr. George Chapman, or order, fifteen 
hundred and fifty-one pounds, value received, 
*as adviſed, John Emett.” That the occaſion 
and manner of giving this paper writing were as 
follow: on the 5th of April, Liveſay and Co. were 
indebted to Thomas Jeffery in the ſum of 1,5121. 5 
9s. on a Bill of Exchange, which became due that 
day, and which had been . bs for goods 


* 1 


— 
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fold by Jeffery to them. One Richard Calls, 


* Clerk to Jeffery, on that day applicd to the hauſe of 
Liveſay and Co, for payment of that bill; he there 
ſaw Anſtie, one of the partners, who informed him 


that they could not conveniently then pay the 


money, but requeſted him to take a bill on their 
houſe for the ſum, at three months date; and the 
intereſt in the mean time, and gave him the blank 


paper above mentioned, wit), the name of Emett 


written on it, to be filled up * one of the clerks of 
the houſe.- | 


Trar one Ludlow, a clerk of, Liveſay and Co. 


filled up the paper in the manner as above ſet 


forth; that immediately afterwards it was catried 


: to Andrew Good rick, another clerk of the houſe, 
who was authoriſed by Liveſay and Co. to accept 


it, which he accordingly did, in the names of 


Liveſay and Co.: that with the authority of Liveſay 


and Co. the name of George Chapman was then 


indorſed on the ſaid paper writing, which being 
ſo filled up, accepted, and indorſed, was then de. 
livered to the ſaid Collis, who then delivered up 
the bill for 1, 5 121. gs. to the ſaid Liveſay and Co. 
That the ſaid Thomas Jeffery afterwards negociated 
the ſaid paper writing with the plaintiffs, and fe- 


ceived the full amount from them, only deducting a 


- diſcount, at 44 per cent. and delivered the ſame to 


the ſaid plaintiffs. That the ſame was duly preſented 
for payment to Liveſay and Co. who refuſed to pay 


5 it, of which Emett had due notice. That there 
was no ſuch Nn as . Chapman, the ſup- | 


3 
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poſed payeg of the ſaid paper writing, being fry We 
fictitious ; that Emett gave no further or other 
authority than as before ſet forth, and knew no- 
thing of this tranſaction. That the plaintiffs had 
then no knowledge that the ſaid George Chapman 
was a fictitious perſon, or of the circumſtances 
under which the ſaid paper writing was drawn, 
accepted, and indorſed, but that the ſaid Thomas 
Jeffery had full e of the whole of the ſaid 
tranſactions. 15 
Iv pronouncing the n of the Court” of 
Common Pleas on this caſe, Lord Loughborough 
ſaid, the ſpecial circumſtances above ſtated in the 
declaration, would, in his opinion, have been ſuf- 
ficient to have intitled the plaintiff to recover, if 
the caſe ſtated in the ſpecial verdi& had not, in two 
or three inſtances, varied from them. | 
A BiLL or Note payable to the order of a man, ; 
may, in an action by him, be ſtated as payable to 
himſelf, for that is its legal import: or it may be 
ſtated in the very words of it, waſh an averment 
that he made no order. 1 
Ir a note purport to be given a by two, and be Semb. 
ſigned only by one, a declaration generally as on a . 
note by that one who ſigned it will be good; for . 
the legal operation of ſuch a note is, that ve who 
ligned it promiſed to pay. ou 
On a note to pay jointly and ee a e. Burchell v. 
ration * one in My terms of the note will be E 
good. . : DEM 6h, TOR h 
FE 7 | Warns Rs 


% 


\ | 


1] 


1544. 
WE 6 Str. 319. 8 
gaceclare in that way, but that he muſt ſtate the note Wl t 


7 


| ſeverally, the payee may ſue both or either; if he 
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Wurxe a note is given by two, to pay jointly a | 


— — 


ſue both, he may declare on the note in the words N 
of it jointly or ſeverally: but if he ſue either of 
them ſingly, it was formerly held that he could not 


as given only by one, and that the joint or ſeveral | 


Thid. per 


Buller, ; Pp 4 


| have been taken of this but by a plea in abatement. | 
Wuxkr the payment of a bill or note is limited 
at a certain time after the date, it muſt be ſtated as 
being made on the day of the date, that it may ap- | 
5 „ 3g Pear t 


1 Str. 22. 


true conſtruction of the word or is, that it is ſyno- 
nimous with and. They both promiſe that bey o 
one of them ſhall pay; therefore the liability is on 


been ſtated as a ſeveral one, no advantage could 


note would be good evidence to N ſuch a | 
declaration. 

Bur the doctrine in the latter caſe has bers ſince | 
overruled, and it is now held, that in an action on ˖ 
a joint or ſeveral Promiſſory Note, againſt one, 2 


declaration that he and another made their Pro- 


miſſory Note, by which they jointly or ſeveral 
promiſed to pay, is good: for if or muſt be under- l 
ſtood as a disjunctive, the election whether the note \ 
ſhall be joint or ſeveral, is in the perſon. to whom it ll 
is given, and by ſuing one, he ſhews his election to 
conſider it as a ſeveral note: but in this. caſe, the 


both, and on each. The nature of the tranſaction 
forces this conſtruction. 
| An if the note had been joint only, and it had 
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pear on the face of the declaration, at what time it 


became due; if the bill have no date, as on the day 
when it iſſued, or the firſt day the plaintiff had 
knowledge of its exiſtence; for an inſtrument not 
dated muſt be conſidered as * at the time 4 
the delivery. 


2 Ld. 
Raym. . 
1... 


Bur in ſtating the bill or note, it is not neceſ- « Show. 
ſary to allege chat it bore date, though that be 


generally done; it is ſufficient that the date appear 
by implication, which it does from the allegation, 
chat on ſuch a 7 the e made the bill or 
bote. | 

Ir muſt be alleged, hi the bill or note was 
made at. ſome. certain place: if the action be on a 
bill dated abroad, that muſt be the place where it 


was actually made; but where it is neceſſary to 
prove, at the trial; the making of the bill, which is 


only in an action againſt the drawer, then i in ſtrict- 
neſs that place in England or Wales where the 
action is laid, ought to be ſubjoined under a videlicet, 
in deference to the antient rule of pleading with 


5 


reſpect to the venue: by the precedents, however, vid. Morg. 


that ſtrictneſs ſeems now to be diſregarded, and the 
place of the videlicet ſupplied i in a ſubſequent part 
of the declaration, by an allegation that the drawer | 
had notice of the default of the drawee at the place 
where the action 1 is laid, or r that he there VETO... 


to Pay. 


Prec. 47. 


* 


InLand Bills and W may be ſtated to have - 


been made at any place where the plaintiff chooſes _ 


to lay his Oy. becauſe the action on them is 


ww 


tranſitory, 


SRI 
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tranſitory, and may be ſtared. to have en any 
R * | 
Bor it is ſaid, thas'® on u bil dated: at any its 
„in England or Wales, and payable abroad at 
* uſance, the bill ſhould be ſtated to have been 
et made at the place where it bears date; for 
- what reaſon this ſhould be done in this caſe, any 
more than in any other, does not appear: if the 
uſance between any place abroad and the different 
towns of this country differed, it might be ſuppoſed. 
that exactneſs in ſtatins; the very place from whence 
the bill bears date might be material to aſcertain 
' what the uſance is: but as the uſance between other 
countries and any one Place i in the kingdom is the 
ſame as between thoſe ſame countries and any other 
place, that reaſon fails: it would alſo fail, if the 
uſance varied as reckoned from different places of 
this kingdom to the ſame place abroad ; for. it is 
an eſtabliſhed rule, that where a bill is payable at 
uſance, it muſt be averred what that uſance, is,” 
. becauſe uſances differing according to the place 
between which they are reckoned, the court can- 
not in any inſtance take notice ex officio what they 
are ; and that averment aſcertaining. the time when 
the bill is payable, it ſeems immaterial from what 
place the bill is ſtated to be dated. 4 TY 
HT: 7 ſtating the drawing of a. bill or note, it ia un- | 
| neceſſary to ſay that the drawer ſubſcribed it with 
his own hand writing, though that is generally 
done; the allegation that he made his Bill of E. 
1 change or e Note, and, in the caſe of the 
| h 9 8 former, 
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former, that he directed the bill to the drawee, by Eller x v. 
which he requeſted him to pay, and in the caſe of 2 | 
the latter, that by ſuch note he promiſed to pay, . | 5 l 
ſufficiently implies that his name was ſomewbere 155 
on the inſtrument, and that he or ſomebody by his 
authority wrote it; otherwiſe it could not with 
propriety be ſaid that he requeſted j in the one caſe 
or promiſed in the other. — n 

Ir the bill was in fact drawn by a ſervant, by the Vid. 

2 Mod. 

authority of a maſter, it is ſufficient to ſtate it as 346. 
cawn by the maſter himſelf, unleſs the ſub= 
ſcription be alleged, and then it muſt be ſtated 
according to the truth of the caſe, that-the'ſervant, 
by the authority of his maſter, drew and an 
the bill on his maſter's account. 5 

Tur ſame obſervations apply to the caſs of an ; Vid. | 
indorſement or acceptance by the ſervant, ”f the ; 2 — 8 
authority, and on the account of his maſter. V 

WHERE partners are concerned in the drawing, | e 
negociating, or accepting of a bill or note, the _ 
uſual way of introducing the partnerſhip, is to 
mention it by way of inducement, and to ſtate that  -  _, - 
one of them, according to the cuſtom of merchants, Vid. Morg. | 
ſubſcribed, accepted, or indorſed the bill for the ;- * $257 
partnerſhip account: but the alluſion to the cuſtom | 
i; not abſolutely nectſſary; nor is it abſolutely ne- ab. 2. a . 
ceſſary that it ſhould be directly charged that the „ 
partner acting for the reſt ſubſcribed, accepted, or | 
indorſed for the partnerſhip; it is ſufficient if, on 
the whole, it appear t to have Nen G 25 


= 
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Waxes a bill is drawn in ſets, and the fon: ig 
brought on the firſt, the uſual way of ſtating the 
requeſt to the drawee is, * that he requeſted him 
eto pay that firſt of exchange, (ſecond and third 
ce not paid) following the very form of the bill;” 
and then it is not neceſſary, in the ſubſequent part 
of the declaration, to aver that the ſecond and third 
were not paid, for if either of them was paid, that 
would be a ſufficient defence at the trial. 

Drrivxxy being neceſſary to give the bill an 
operation, it muſt be ſtated that the drawer de- 
| livered it to the payee. | ef 6 | 


As the holder, in order to intitle himſelf to to re. 


cover againſt the drawer or indorſpr, is not bound 
to preſent the bill for acceptance, when it is pay- 
able at a certain time after the date, ſo in that caſe 


it is not neceſſary to ſtate any acceptance; but if it 


was payable at a certain time after ſight, it is ne- 


ceſſary to ſtate that the bill was preſented for ac- 
ceptance, and, if the truth will permir, that if wat. 
accepted; or that the drawee could not be found, 


or refuſed to accept. 


In an action againſt the acceptor, it muſt be al. 
leged that he accepted the bill, for the acceptance 
is the foundation of the action; but the manner of 


nen needs not to be alleged. 

Axp if the acceptance be alleged n 
without any ſpecification of time, evidence of ac- 
ceptance after time of payment will maintain the 


eh _ the acceptance | be alleged to 


hae 
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have been according to the tenor and effect of the FE | 
hill, for this ſhall be conſtrued as a general promiſe 2 Ld. : - 
T 

to pay the money, and the words © according to 364, 363, | 
« the tenor and effect of the bill” ſhall be rejected 1 VA. 5 
s ſurpluſage ; but if the acceptance be alleged to Carh.459. 
have been before the time of payment, perhaps evi- 
dence of an acceptance after will not o. 

Ir the bill or note was payable to order, and the 
action by an indorſee, ſuch indorſements muſt be 
ſtated as to ſhew his title; an indorſement by the 
payee muſt at all events be ſtated, becauſe without 
that, it cannot appear that he made any order, on 
the exiſtence of which depends the title of the in- 
dorſee. If the firſt indorſement was ſpecial, to any 
perſon by name, in an action by an indorſee after 
him, his indorſement muſt for the ſame reaſon be 
ſtated : ſo alſo muſt all ſpecial indorſements. „ 

Bur if the indorſement was in blank, and the vid. page 
ation be againſt the drawer, acceptor, or payee, e 
no other indorſement is neceſſary to be ſtated than 
that of the payee: in an action againſt a ſubſe- 
quent indorſor, his indorſement at leaſt muſt be | 
added: in an action on a bill or note payable to | | / 
bearer, no indorſement needs be ſtated, becauſe „„ 
s transferable without indorſement A ; 

As a bill may be negociated at any. time after it | 
iſues, it is immaterial on what day the indorſe- 
ment is ſtated to have been; but if it be ſtated to vi. ana- 
lave been before the time the bill or note became 
due, an indorſement aft rwards will probably be 
| | conſidered, 


o 


192 


. Ruſhton . 


f 


19 


Aipinall, 


Doug. 679. 


(654-) 


proof; where a demand on the acceptor, .or notice 


tf 


bill or note, to ſtate a demand of payment from the 
acceptor of the bill or the maker of the nate, and 


him on a writ of error : the general rule of pleading 


claration, - which contains no- ground of: action on 


the face of it; and though it be alleged that the 
defendant promiſed, that will not help the caſe; 
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conſidered as a variance. It is not eſfential to flae 
a delivery by the indorſor; that he indorſed the 
bill or note, implies that he delivered it. 

Ix an action againſt the drawer or indorſor of a 
bill, or againſt the indorſor of a note, it is abſo- 
lutely neceſſary, on account of non-payment of the 


due notice of refuſal given to the party againſt 
whom the action is brought; for theſe circum- 
ſtances are abſolutely neceſſary to intitle the plaintiff 
to maintain his action; and a verdict will not help 


in this caſe is, that where the plaintiff omits alto- 
gether to ſtate his title or cauſe or action, it is not 
neceſſary to prove it at the trial, and therefore there: 
is no room for preſumption that there was actual 


-- TX _ 0 EE” od 


to the defendant, are not laid, there is no neceſſij 
to prove them; and if it were to be preſumed” that 
they were proved, no proof can make good a de- 


ſet 
tal 
be 
the 
thi 
pro 
and 


the promiſe is an inference of law, and the decla- 


ration muſt contain premiſes from whence that in in- 
ference may be drawn. 
Bur if the title be only dare 4 with 
the omiſſion only of ſome circumſtances neceſſary 
to complete the * oo ſhall after a verdict be 

| pO 
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preſumed to have been proved and in ſome caſes 
no advantage can be taken of the want of them on 

a general demurrer. LR 

Tuus due notice of the dimonour of a foreign. 1 
bill can only be by proteſt; yet the omitting to . K I l 

G. III. 

allege a proteſt in the declaration is' only matter Doug. 64 
of form; notice being alleged generally, it-thall notes. 
be preſumed to have been given with all the ne- 
ceſſary formalities, and if theſe;be not proved at. © 
the trial, the plaintiff cannot recover. | | 
Ir is not neceſſary, in an action againſtan indor- Vid. — | 
ſor, to ſtate that the indorſee demanded the money Ln 
of the drawer of a bill, or the firſt indorſor of a 
| note, becauſe ſuch demand is not neceſſary to be 
made in order to complete the title of the indorſee. 
 WaeTasR the drawer of a bill, or the indorſor 
of a bill or of a note, receiving the bill or the note 
in the regular courſe of negociation before it has 
become due, can maintain an action on it, againſt 
the acceptor or maker, in the character of indorſee, - 
ſeems undecided ; no caſe of that kind is reported 
in any book that I have had an opportunity of 
conſulting : that ſuch actions have been brought Per Aſhe 
has been incidentally. ſaid from the bench: there . 
ſeems no good reaſon why they may not be main- Lorie 4 
tained : but the only caſe in which it is directly . 
beld, that the drawer may maintain an action in 
the character of indorſee, is no authority to eſtablin 
this point: for there it appears that the bill was Beck v. 
proteſted for non-payment before the indorſement 3: = GAE. 


I. 
and a more recent caſe, determined on principle, Term 4 


„ che we 


194 3 fs enki" of A RI o vors 
dlleariy ſbews tht à drawer or indbffor 1 r 
be, maintain an action againſt the acceptor in che cha- | 
7; racter of indorſee, where the indorſement ix after 
tte refuſal of payment; becauſe, when a bill-is re- 
© turned unpsich either on the drawer or Alb 
. 1 75 its negoc iability is at an end. „„ 0 


RT Tas. action, therefore, in which the dedber r 


Symonds v. 


r indorſor, after payment of the money in default of 
Vid. Morg. the acceptor, may recover, the firſt againſt the ac- 


4% 50. ceptor, and the latter againſt any of the preceding | 
parties, muſt be brought in'their whos 
as drawer or indorſor, and not as indorſee. 

Ix this action, after ſtating the drawing Fo the 


bill, the delivery, the neceſſary indorſements, the | 


| preſentment for acceptance, and the acceptance or Wl | 
they. refuſal to accept; it muſt be further ſtared; tha at Wil * 
ous the proper time it was preſented tothe acceptor for = * 
+ payment, who refuſed, or that the acceptor coh¹d ; 


not be found; and if on a foreign bill, x proteſt for 
non. payment may be ſtated; then that it was fe- 
turned to the plaintiff, and chat the defend fur ö 
PN. | rictive of the pretiviſds, 50 
i wut. 186. Ir may alſc be fared, tha; ihe pail paid the | 
contents of the bi, and, im the caſe of a proteſt 
ite coſts, intereſt, and damages arifing from. the | 
delay; dut this does not feeth abſolutely neceſſary; | 
a pam Mor: that the bill was returned to the rue Rows 
| payment by him. Te N 
O who has indorſed + bill e or ; note curines; in | 
erat, maintain an action on & re-indorſement * 


e ee „ ' kh 
1 | T | | Es e 10 


- p 4. Z : 5 þ * ; 73 "I 76. . 
A 8 „ . p 5 45 A7 PI Ys 
; : 2 8 ES "4 71 . 
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one Colling, nayabls. to, Biſhop of order, 1 * 


| afterwards, indorſed, by him. to. the defens dant Hay 5 
ard, who. afterwards. re-indorſed. it to. Biſhop. . 
On the general, iſſue a, verdjct. was, given, for the. 


25 
"> 
V5 


plaintiff: a motion was mage: in arreſt of judgment, 5 


on the ground that there was no cauſe of actign, 
ſtated on the record. The court obſerved, that 
the conſequence of ſupporting this verdict would, 
be, that the plaintiff, without having any. zeal. de:. 
jag on the de „ might recover againſt him 
by the judgment of che court, without. alloying to. 


the defendant a a poſſibility of defending diet, | 5 wo E 


fox him 


That on the trial. it was only necel 


prove that the note in queſtion as given, as a fared RELA 
in the declaration, payable to the phintiff; that i 12 - 0 
ans ingopled, by him 10 the, dgfendant; and re= N 


indorſed by the lattex to the plaintiff. The defen- 
Gant could not deny theſe tacks, and on proving = 
them be had proved. 


his whole. declaration, and = 


therefore intitled to 2 verdict. But the court ere "023 | 3 
bound to ſee whether, on. his oun ftatement of t the 5 . | 
caſe, the plaintiff had ſhewn ſufficient- to 1 5 c BIT. 


bim to judgment. There might be circumſtances, 


which; if diſeloſed on. the record, 1 m night mee che |} i 7 


plaintiff to recover 4 a 
note, as if he had Rated that his own. _ was \ 


originally uſcd for form only; and that it was une * 55 


derſtood by all the parties, that the note, thou 


nominally made payable, | to the plaintiff, was in = 2 


reality to be paid to the 8 en 
note Hould wy ** Ht By * SS 


#46 tw 


| ganz; but then the #72 any 1 
to its 


3 96 


Biſhop v. 


8 


Rep. 470. 


Void. Smith 
v. Niſſen, 1 
Term Rep. 


269. 


vid. ante, 
page 152. 
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legal import. Here nothing appeared but that the 
plaintiff, being the original indorſer of the note, 


called on the defendant, who appeared on the re- 


cord to be a ſubſequent indorſee. Nothing could 
be clearer in law, than that an indorſee might reſort 
to any of the preceding indorſors for payment; 


but the preſent action was an attempt to reverſe 


this rule. The court could in this caſe preſume 


| nothing that was not ſtated on the record; the 
caſes where preſumption was admitted were where 


the plaintiff ſtated a title defective in form, not 
where he had ſhewn a title defective 1 in itſelf, | which 
was the caſe here. 
IF the drawee, without 9 380 effects of | the 
drawer, accept and duly pay the bill, without 
having it proteſted, he may recover back the 
money in an action for money paid, laid out, and 
expended to the uſe of the drawer. 

Any one who has accepted and paid the bill 


under proteſt for the honour of the drawer or in 


dorſor, may have a ſpecial action on the cuſtom 
againſt the perſon for whoſe honour he accepted 
and paid.—So alſo may he who has paid under 
proteſt for the honour of the acceptor; and if in 
accepting or paying for the honour of any one, he, 
who does it, retain the drawer or acceptor, and all 


others obliged to him in due form of law, he may 


Starkey v. 
S. 


Ra 8. 
I ay. . 
Carth. 409. 


ſue the drawer, ee, or any of the prior in- 


dorſors. 
Ir is not neceſſary, in any actin oh a Bill of 
Exchange or Promiſſory Note, to ſtate an expreſs 


mile 


* by che ö the law implies a pro- 
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miſe where the party is liable; and therefore it is 5 
ſufficient, after ſtating the circumſtances, to ſay, 
that by thefe he became liable to pay. | 
Bur it is uſual to allege an expreſs promiſe free: 
ſtating the liability, that no exception may be 
taken to the addition of other counts in aſſumpfſit, 
which are uſually added ; for it is ſaid that where Vent. 01 | 
the declaration was upon the cuſtom, and likewiſe ag 
on an indebitatus aſſumpſit, the judgment was ar- 
reſted, which could not have been the caſe had an 
expreſs promiſe been added to the count on the 
cuſtom, becauſe it is an eſtabliſhed rule in pleading, . Tem 
that wherever the ſame. Plea may be pleaded, and * 
te ſame judgment given on different counts, * 
may be joined in the ſame declaration. ; 
InsTEAD of bringing an action on the cuſtom 01 or vid. ante, 
on the ſtatute, the plaintiff may in many caſes uſe Bade v. 
a bill or note, only as evidence in another action; Term Tan be | 
and where the inſtrument. wants ſome of the re- 
quiſites to form a good bill or note, the anly uſe. 
he can make of it is ta give it in evidence; or if 
the count on the inſtrument be defective, he may 
give it in evidence, in ſupport of ſome of the other 
counts for money had and received, or money lent |. 
and advanced, accprding to the circumſtances 1 
the tranſaction. | W 
A BiII is preſumptive evidence of money lene: vid. 


by the payee to the drawer, and a Note of money rc 6h Gs 


lent by the payee to the maker, and both conſe- BY 1816. 
_ of money had and received to the uſe of 
O * : 5 | the- 


- — ee =e x 7 — 


——ä———I— 


— . 
Fo 


| Bale uſe dae diligence to obtain payment from the ac- 


W ber Tr uivy ok u. tir e nor. 


Vid. 77 the holder, whether they be payable to the bearer 


. or to the offier vf the payee. 
vid. ant, Hx who transfers a bill or note wirhvde indorſe 


rere ment gives nd additional credit to che inſtrument, 
and therefore he cannot be ſued on che inſtrument 

itſelf, nor is liable to anfwer in any ſpecies bf action 

to any holder but him to whom he immediiatehy 
ttansferrett it, and to him omy for tlie confideration 

on ich it was given, whether for workand laboyr, 

goods fold and delivered, money dent and cel 
or any other legal confideratioon. 
Vid.Cham- Bur if the party who todk the bill or nbte an not 


+ Ea ved ceptor or maker, nor give due notice of their de- 
fault to the Party from whom he received it; the 
latter may either plead, or give in evidence, the 

bill or note, to an action on the "WS. con- 


_ fidetation. 
vid. ante, Tax holder öf the bill or note may ue al the 0 
116,  *parties who are liable to pay the money, either at WM * 
the ſame time or in fucceſſion, and he may fe- 0 

cover judgment agaitiſt all, if ſatisfaction be nat . = 

made by the payment of the money before judg- Ml * 

Vid. Gold- ment obtained "aghinſt all; and proceedings wil ll * 
— "Ye be ſtaid in any one l action but on payment i tt 
5 — Rep. the debt and coſts in that action, and the ebſts in 7 
Au the'vthers'in whith' he has not obtamed Judg: fa 
£3 ment. | WP 
2 Veſey, Bur though he may habe Judgrvhe'agaibitll An 
in 


*. "yet he can recover, but one . yet though 
BY | wy be to 


43 « 4 
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he be paid by one, he may ſue qut exccuin for 
the coſts in the ſeveral actions againſt the others. 


Ax if he have recovered judgment in ee, an | 


one action, a tender of the principal recovered in Beal 


from taking out execution; and it will be con- 


ſidered as a contempt of the court, if he * out 


execution againſt more than one. 
MacnoxAlp drew a, Bill of Wee for 31. 


on Bovington, who accepted it; the bill afterwards 


came into: the hands of Thompſon, who, recovered 
judgment againſt :Bovington, and charged him in 
execution. Bovington having , obtained his diſ-— 


charge under the Lords act in that ſuit, Thompſon 
ſued Macdonald, the drawer, and recovered the 
amount of the bill, on which Macdonald ſued, Bo- 


uington, on his acceptance, and charged him in 
execution. On a rule to diſcharge Bovington out | 
of cuſtody, it was contended, thatthe had ſatisſied 


the debt, by. being charged in execution at the ſuit 
of Thompſon, and thati he was not liahle;to, he ſued 


again for the ſame ſum. But the court, ſaid, that ; 
nothing could; be more clear than that. this was. ot 
a ſatisfaction of the debt as: between theſe Parties, bl] 


though it was as between the deſendant and Þ 5 
Thompſon: that to the; halder it was a mere. fprmal, 


ſatis faction, and not like actual payment: that the — 
preſent plaintiff, having been obliged to pay the 


94 „„ that 


amount of the bill ſince che defendant was charged ; 
in execution at the ſuit of Thompſon, had a-right _ 
to have recourſe to this defendant actor; ; for 


— 


„ 
tt- 


{4+ 


one, and the coſts in all the reſt, will prevent him x Str, 585. | 


. 


Macdonald 
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that by this payment a new cauſe of action aroſe 
© againſt the defendant, without regard to ru had 
paſſed in the former action. | 

Tas plea generally pleaded to this Gion is that 
of non- aſſumpſit: but the defendant may, if the 
truth will warrant him, plead non-aſſum ꝑſit infra ſex 
annos ; for by ſtatute 21 Jac. I. c. 16. actions on the 
caſe, except upon accounts between merchants, muſt 


be brought within fix years: and by the expreſs 


8. 4. 


proviſion of the ſtatute of Queen Anne, all action 
on Promiſſory Notes muſt be brought within the 


ſame time as is limited by the ſtatute of James, 
vwith reſpect to actions on the caſe. |; 


Bur an acknowledgment of the debt, or a pro- 


| miſe to pay, made within fix years of the com- 
mencemient of the action, will take che caſe out of 
the ſtatute. 


To an action on the caſe on a Bill of 1 


againſt the defendant as acceptor, he pleaded, that 
after acceptance he gave a bond in diſcharge of it; 
it was held that this plea was bad, becauſe it 


. amounted to the general iſſue; for the debt on the 


2 P. Will. 


89, 407. 
I Atk. 107. 


bill being extinguiſhed by the bond, the defendant 


ought to have pleaded non-afſumpſit, and to have 


given the bond in evidence. 
Ir any of the parties whoſe names appear on © te 
bill or note become bankrupt, the holder may come 


in under the commiſſion; and if he have [received 


no part of the money from any of the others, may 


be admitted to prove the whole ſum mentioned, 


and receive a en on the whole, - $4 br OK 


— 


3 a be ns * 1 | ji 
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Ir afterwards any of the others become bankrupt, 
he may prove the remaining frag, and 0 receive a 
dividend on that. | 1 
I, all become bankrupt, before he holder has : Ad 
received any part of his debt, he may prove the Es. 
whole ſum under each commiſſion; and though he 
" afterwards receive a dividend under one, his divi- 
dend under a ſecond ſhall be calculated according 
to the whole ſum originally proved, not on what 
remains due after deducting the ſum received 
under the firſt commiſſion ; but if the ſum fo cal- 
culated exceed the ſum remaining due, he ſhall 
only receive ſo much as is equal to that remaining 
ſum : the ſame rule is to be obſerved with reſpect - 
to the calculation of the dividend under each com- - 
miſſion, till the holder ſhall have received 208. in 
the pound on his whole debt. 


Tur general rule with reſpect to debts carrying. 1 Atk. 75, 


intereſt, .in caſe of bankruptcy, is that all intereſt 
ceaſes from the date of the commiſſion ; but if there 
be an eſtate ſufficient to pay twenty ſhillings in 
the pound, and a ſurplus, intereſt ſhall then revive, 
and be paid up to the final diſcharge of the debt. 
Ir a man aceept a bill without conſideration, Vid. Chit- 


and the drawees, after negociating it, become bank- Witten and 


rupts, and the holder, inſtead of coming in under Wiz 

the commiſſion, chooſe to reſort to the acceptor 

for the whole ſum, which he pays after the bank- 

ruptcy, this is ſuch a debt as the acceptor cannot 

prove under the commiſſion, and he may therefore 

recover againſt the e notwithſtanding their 
certificate. 


i - 


— 
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mes, So if the payee of a Promiſſory Note 
pay the amount of it to an indorſee, after the 
Vid. Mok bankruptcy of the maker, he may recover-againt 


4 Tem the maker, MC on 'his en and ll 


** Fre: certificate. is | 
, ö 7 | ; | 
— , 
2 | 

0 the Proof neceſſary at the T rial, ad of 1 De. | 

fence that _ be ſet * there. 9270 
A Great part of what 1 „ 
neceſſarily riſes out of the general doctrine explained WI ſe 
in the preceding chapters, and will therefore in * 
ſubſtance be little more than a FRY thoug <> 
different in form. - + Pt 
Tas plaintiff muſt in all caſes. prove ſo nk oa 
What is. neceſſary to. intitle him to his action, and fe 
of what muſt be ſtated in his declaration, as is not ge 
from the nature of the thing and the nen of the th 
| parties neceſſarily admittode. kr 
11d. {IN an action againſt 8 it is geen m 
Jenys v. rule that the drawer's hand is admitted, becauſe i do 
N the acceptor is ſupoſed to be acquainted Wich the be 
Nd, writing of his:corraſpondent, and by his acceptance ha 
1. BY he eee afterwards be kn 


the 


* 


AND „or HR ' DEFENCE, &c. 

the hotder; that the bill is truly drawn :2it "Wt in- 
deed been lately ſuggeſted from high authority, 
that this rule has probably not been eſtabliſhed on 
the moſt mature conſideration, and that if it ſhould 
ever come to be the ſubject of future diſcuſſion, 
there might be ſome reaſon to alter it; caſes, it 
vas faid, might be imagined, here the knowledge 


low in the 


Houſe of 
Lords, in 


the caſe of 


the fictiti- 


ous indor- 
* 


— 


of the drawer's hand might more naturally be ſup- 


poſed in other parties than in the drawee: that the 


payee generally received the bill from the drawer, 


who was his correſpondent, and that therefore the 


preſumption was, that he knew as. well as the ad- 
ceptor, or perhaps better, "whether: the: bill was in 


fact drawn by the perſon by whom, on the face of | 


it, it imported to be drawn; and chat from the pri- 


vity between them, the ſame knowledge might be 


imputed to his aſſignee. But theſe obſervations 


ſeem by no means ſatisfactory. By accepting va 


bill, the drawee evldently ſhews, that heihas no 
doubt of its being in the hand of the perſon ap- 


pearing as the drawer ; he may have had advice of 
an intention to draw upon him ;'he may have ef. 
fects of the drawer in his hands, or hethas ſome 
good reaſon for honouring his bills; the payee, on 

the contrary, may in many caſes be ontirely un- 
known to the drawer; the bill may have been re- 
mitted to him by a correſpondent, hoſe name 
does not appear upon it; or if in fact the remitter 


be the payee, Who bf courſe knows: the:idrawer's 


hand, he cannot, along with thel bill, tranſmit that 
knowledge c the indorfee, whois ther perſon: that 


2ͤͥ + 


a} - 
1 - 
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has it preſented for acceptance; much leſs canany ſe 


Vid. Price 


v. Neale, 


3 Bur, 
1354. 


Vid. page 
72. 


of the ſubſequent holders be ſuppoſed to have any Wy” 
knowledge of the hand of the drawer; it would WW" 


therefore be productive of much inconvenience, if Wl 


in an action againſt the acceptor, the plaintiff were U0 
to be held to the proof of the drawer's hand: on WI" 


| the event of the bill' s not being really drawn by of 
the perſon whoſe name appears upon it as the br 
drawer, the true queſtion is, /o whom is negligence WI" 


or want of caution to be imputed? to the holder, il * 
who, in moſt caſes, if he has any knowledge of the ur 
drawer's hand, has that knowledge from accident, dt 


and not from the nature of the tranſaction? or to Pro 
the acceptor, who, by his acceptance, impliedly tell | ] 
the perſon preſenting it, that he undertakes for the h 
bill's being a true one? To the acceptor certainly: ſed 
And therefore, if the bill be in fact forged,” tis he oft 
who muſt ſuſtain the loſs. 1 hap 
In an action againſt the eee u wher be e 
the acceptance was on ſight of the bill, whether in bre 
writing on the bill or by parol, it is not neceſſary aWal 
to prove the hand writing of the drawer. But if plai 
the acceptance was without ſight of the bill, the Nerf 
acceptor is not precluded from diſputing the hand I *" 
of the drawer; if in truth the hand writing of the the 
latter was forged, the acceptor could not ſet off, in Indo 

| account with him, the money paid on that bill; Indo 
and as he did not ſee the bill at the time of accep- indo 
trance, he has not entered impliedly into any en- Indo 
gagement, that the very bill on which the ſuit is 4 
the 1 


founded, was drawn Wi his correſpondent, end con- 


ſequent/ 


: * 


AND OF THE DEFENCE, &c. 


tquently no negligence can be imputed to him, in 
not having taken due precaution to be ſatisfied that 
the bill was in the hand writting of the drawer: in 
ſuch a caſe, therefore, it is neceſſary that in an ac- 
tion againſt the acceptor, the ſignature of the drawer 
hould be proved: that of the acceptor himſelf muſt | 

of courſe be proved, and that of every perſon 
rough whom the plaintiff, from the nature of the 
ranſaction, muſt neceſſarily derive his title. 


Ox a bill payable to bearer, there is no perſon Nis. pag 


through whom the holder derives his title; in an 
Action againſt the acceptor, therefore, he has only to 
prove the hand writing of the acceptor himſelf. 
Bur to a bill payable to order, the holder can 
have no title, unleſs the payee have actually _ 
ed his order by indorſement. The engagement 
of the acceptor is not to pay to every one who ſhall 
happen to be the bearer, but to thoſe only who ſhall 
be entitled by the order of the payee: It has there- 
fore long been a general rule, that in an action 
zainſt the acceptor of a bill payable to order, the 
plaintiff muſt prove the hand writing of the payee 
or firſt indorſor: if his indorſement be ſpecial to 
another perſon,” or to © another, or his order,” 


the ſame rule, on the ſame principle, applies tothe 


ndorſement of that other perſon, as it does to the 
indorſement ſpecifically made of every ſubſequent 
indorſor, between the payee and plaintiff. If the 
indorſement of the payee be general, the proof of 
his hand writing is ſufficient; that of any other of 
the indorſors is not requiſite, * all the ſubſe- 
_ 


4 


Hank 


Vid. page 


vid. ante, 
$2, 89. 


Miller v. 


Race, 


x Bur. 452, 
Peacock v. 
Doug. 633. 


action againſt an acceptor of a bill payable to order, 


Wilſon, 


Sayer 223. 
ways neceſſary: by the report it appears, that. it 


as the indorſee of the firſt indorſor, or of that in- 


in order to render the evidence correſpondent to 
the declaration, all the ſubſequent names muſt be 
ſtruck out, either at the time of the trial or before. 


gave a good conſideration for it, without the know- 


v. proved at the trial, a cafe is reported, where it is 


chat the name of bat indorſor, and thoſe of all the 
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quent indorſements be ſtated in the abe; 
for by indorſing generally, the payee has ſhayn his 
order to be, that the hill ſhould; be payable to any 
ſubſequent holder; and accordingly it has been 
ſhewn, that any ſuch ſubſequent holder may declare 


dorſor who firſt indorſes i in blank: but in this caſe, 


Bur the plaintiff, in the caſe of a transfer by de- 
livery, which may be either when a bill is payable 
to bearer, or when a bill payable to order i is in- 
dorſed blank, may be called upon to prove that he 


ledge of its having been. ſtolen, or of any of the 
names of the blank. indorſors having been forged. 
NoTw1THSTANDING this general rule, chat, in an 


the hand writting of the firſt indorſor muſt bo 
faid to have been held, that ſuch, proof is ndt al. 


was proved that the defendant had accepted tho 
bill; that there was no actual proof, that the name 
of one of the indorſors was of his hand writing; 


other indorſors, was upon the bill at the time of the 
acceptance, and hat at that lime the defendam pri- 
miſed to pay the bill: this evidence was left to the 
jury, who found a \ verdict fox the plaintiff —The 


queſtion 


aun or rut berruon 4e. 


ary, the court held tliat ir ought, and are reported 
phave expreſſed themſelves thus: “It is in general 


"preſent it was a matter proper for the determina- 
bill, when the names of all the indorſors were 
j pay it, did not amount to an admiſſion, that the 


* that admiſſion NY the neceſſity of actual 
proof.“ 


woubtful; unleſs all the indorſements were ſpecial, 
mich they are not ſtated to have been, the general 


fred as an admiſſion of the hand writing of the 
ndorſors; and it has been lately decided that ſuch 
admiſſion is not to be preſumed from the circum- 
ſance of the indorſements being'on the bill at the. 


precluded from afterwards diſputing ; he never 


books, or at leaſt is not ſuppoſed to look, at the 
JJ; 


* 


<. - 
— re eee eee dn _— 9 


0 geſtion being agitated, whether, - upon this: evi- 
hence, the matter ought: to have been left to the 2 


*tion of the jury, whether the acceptance of the 


upon it, together with the promiſe of the defendant 


{Wine of the acceptance. The acceptor only looks 
| n the face of the bill, which purports: to be in the 
band writing of the drawer, which he i is therefore. 


name of every indorſor is of his hand writing, 
Bor the authority of this 4 to wo | 


ule as laid down by the court extends. too far; the 
report, therefore, is at leaſt inaccurate. It is dif- 
feult to conceive how a promiſe to pay the bill, 

made at the time of the acceptance, can be conſi- 


« neceflary to give actual proof, that the name f 
every indorſor is of his hand writing; but it is 
# not neceffary to do this in every caſe: in the 


Smith v. 
Cheſter, 


1 Term 


Rep. 654+ ; 


FS, 


: 
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back of the bill; and if he did, he cannot be pre- 


ed to ata the hand writing of the indorſors, 


becauſe his privity is not with them, —it is only 


with the dra wer. | $ 


: Vid. ante, 
| page 75, 76. 


Vid. Col- 
lins v. 
Emett, Bl, 
Term Rep. 


313. 


vid. page 


117. 


Wurxkx the acceptance is conditional. the event 


on which the condition depends muſt be proved to 
have taken place before the men of the 
action. 

Is an action by an indorſee ala the 8 
the ſame rules obtain with reſpect to proof of the 
hand writing of the innen, as in an action againſt 
the acceptor. 

Tur of. the drawer himſelf eſt of PAS TY 
proved: It muſt alſo be proved, that the plaintiff 


has purſued that diligence with refpect to the 


drawee, and given ſuch notice to the drawer, of the 
default of the former, as are ſhewn in a former 
chapter, to be neceſſary on his part to intitle him 
to have recourſe to the latter. e 
Fxon the rule that, in an action againſt” he 


baer or acceptor of a bill payable to order, there 


Stone v. 
Freeland, 

| B. R. Sit- 
tings at 
Guildhall; 
after Faſter 
Term, 
"2769. 


muſt be proof of the ſignature of the firſt indorſor, 
and of all thoſe to whom an indorſement has been 
. ſpecially made, has ariſen the queſtion which has 
ſo long agitated the commercial world on the ſub- 


ject of indorſements, in the name of fictitious 
payees. 
A B1LL payable to the order of a 5Qitious 1 


and indorſed in the fictitious name, is not a novelty 
among merchants and traders. A caſe of that kind 


appears to have been * to trial upwards of 
i ee 


AND or THE DEFENCE, Ko. 


wenty years ago. It was an action by the in- 
dorſee againſt the acceptor of a Bill of Exchange, 
payable to Butler and Co. and their order, and in- 
dorſed in that name. The plaintiff was ſo far from 
proving it to have been indorſed by any perſons uſing 
that firm, that his own witneſſes faid, they believed it 
vas indorſed by Cox the drawer. It alſo appeared, 
that there was a houſe of Butler and Co. with 
whom Cox had dealings, but it was proved that the 
bill in queſtion had never been in their hands; it 
was admitted that the bill was a true one, and that 
the defendant had regularly accepted it; it ap- 
peared further, that the acceptor had expre eſs ly pro- 
niſed to pay, at the time the holder had diſcounted 
the bill; but it was infiſted, that the indorſement 
being fictitious, the plaintiff had failed in making 
out an eſſential part of his title. Lord Mans field 
obſerved, that the intent of the bill was only to 
enable Cox to raiſe money, and the reaſon why it 
was not made payable to his order, was, that there 
were other bills at that time payable to his order, 
and if this had been ſo too, there would have been 


— e. | 


too many in the ſame name in circulation at the 


fame time, which would have had the appearance 


of fictitious credit; | that names were often uſed of 
perſons who never exiſted : the defendant, by his 
acceptance, and promiſing expreſsly io pay the bill, 


had enabled Cox to put it in circulation, and 
having ſo done, he ſhould not avail himſelf of an 
objection that the plaintiff had not I made 


out his title. | 5 | 85 
: N 7 P ; . 5 Bor 


> . 


2to 


oF THE PROOF NECESSARY, Ke. 


Bor in the years 1786, 1787, and 1788, two or 


three houſes, connected together in trade, entering 
into engagements far beyond their capital, and ap- 
prehending that the credit of their own. names 
would not be ſufficient to procure currency to their 


bills, adopted, in a very extenſive degree, a practice 


which before had been found convenient on a 


| ſmaller ſcale. So long as the acceptors or drawers 


could either procure money to anſwer their bills, or 
had credit enough with the holder to have them re- 
newed, the ſubject of theſe fictitious indorſements 
never came in queſtion. But when the parties 
could no longer ſupport their credit, and a com- 
miſſion of bankruptcy became neceſſary, the other 
creditors felt it their intereſt to reſiſt the claims of 
the holders of theſe bills, and inſiſted that. they 
ſhould not be admitted to prove their debts, be- 
cauſe they could not comply with the general rule 
of law, which requires proof of the hand-writing 


of the firſt indorſor. The queſtion came before 


the Lord Chancellor, by petition : He directed 


| trials at law, and ſeveral have been had; three 


againſt the acceptor in the King's Bench, and one 
againſt the drawer in the Common Pleas ; though 


not all expreſsly by that direction. 


| Tatlock "IF 


Harris, 3 
Term Rep. 


174. 


In the firſt caſe againſt the acceptor, beſide the 
general counts for money paid by the plaintiffs to 


the defendant's uſe, and money bad and received by 


the defendant to the plaintiffs' uſe, there were alſo 
two ſpecial counts laid on the bill itſelf: The firſt 


was in the terms of the bill, © that the defendant 
2 


th 


thi 


th 


tir 


the 


the 
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e ind others drew a Bill of Exchange on the defen< 


« dant, payable to Grig /o and Co. or order, three 5 


months after date, which the defendant accepted ; 


and that Grigſon and Co. indorſed it to Lewis 


«and Potter, who indorſed it to the plaintiffs.” 
The ſecond count ſtated it to be * a bill drawn as 
„above, in favour of certain perſons trading under 
« the firm of Lewis and Potter, or order, and in- 
« dorſed by Lewis and Potter to the plaintiffs.” 
Tus circumſtances proved at the trial were theſe: 
Trar there was a houſe of trade at Nottingham 
under the firm of Harris, Harris, and Plant, of 


which the defendant was one of the partners, and 


that the defendant alone carried on bufineſs in 
Wood-ſtreet, and reſided in London; that the body 
of the bill, as well as the fignatures of the drawers 


and acceptor, were in the hand- writing of the defen- 


dant ; that no ſuch houſe of trade as that of Grigſon . 
and Co. was concerned in the tranſaction, but that 


the defendant had drawn the bill payable to Grigſon : 


and Co. at the requeſt of Lewis and Potter; that 
the indorſement in the names of Grigſon and Co. 


was fictitious, and that before the bill became due 
the defendant knew that to be the cafe, but it did 
not expreſsly appear whether he knew it at the 


time the bill was drawn; that the indorſement of 
Lewis and Potter was in the hand-writing of one 


of the partners of that. houſe, and that they received 
the bill from the defendant and delivered it to the 


plaintiffs: that the value of the bill was paid to 


the houſe of Lewis and Potter in draughts on 5 
5 | P * | | bankers, 


* 
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| bankers, which were afterwards paid in caſh; and 
that the defendant had credit.given him in account 
with the houſe of Lewis and Potter for the value of 
the bill. ; 


To this evidence the defendant's counts. de- 
murred, as not ſupporting any count in the de- 
claration. 


Loxp Kenyon, in giving the opinion of the 
court, ſaid, that in deciding on this particular Caſe 


they did not wiſh to have it underſtood that they 
meant to infringe on the rule as applicable to caſes 
in general ; for that generally ſpeaking there was 
no doubt but the indorſee of a Bill of Exchange, 
payable to order, muſt, in deriving his title, prove 
the hand-writing of the firſt indorſor. But that 


this deciſion proceeded on the ſpecial circum- 


ſtances of this particular caſe, that the defendant, 
at the time of-entering into this engagement, knew 


there were no ſuch perſons as Grigſon and.Co. and 
therefore that in point of formal derivation of title, 


that which is uſually done could not be done in 


this caſe. That, on the firſt count of this decla- 


Ward v. 


Evans, 


ration, the opinion of the court did not proceed, 
neither was it neceſſary to ſay any thing on the 
the ſecond; though if it had been neceſſary to re- 


ſort to that, he himſelf had an opinion on it. But 
the counts on which the judgment of the court was 


given, were thoſe for money paid, and money had and 


received. In Lord Ray mond's time it had been 


21d. Ray- decided, that a general indebilalus afſumpſit might 


mond, 930, 


be maintained to recover money for che value of a 


'$'* . Bil 
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Bill of Exchange which was not paid. That caſe, 


indeed, had been on a bill payable to bearer, but 


the doctrine of that caſe was a ſufficient foundation 


for the opinion of the court in the preſent, and had 


been recognized in a ſubſequent cafe by each of the Grant v. 


judges of this court, © That to give ſuch a bill is, 
«as it were, an aſſignment of ſo much property, 
« which becomes money had and received,. to the 
© uſe of the holder of the bill.” Here the defen- 
dant, being a debtor to the houſe of Lewis and 
Potter, drew a bill, which he delivered to them, 
and drew it in terms which could not be proved in 
a formal manner: He was not only privy to the 
tranſaction, but the very negociator of it ; and by 
drawing it, he put himſelf in a tualion to pay, 


what he was in conſcience bound to pay; therefore 


it was an appropriation of ſo much money to be paid 
to the perſon who ſhould become the holder of the. 
bill, 


of Exchange to be drawn by Liveſay and Co. on 
the defendants, in favour of Lawrence Aſhwort 


dorſed to the plaintiffs. The ſecond count ſtated 
the bill to be payable to the bearer; the third payable 
to the order of the drawers, and indorſed by them 
to the plaintiffs ; then followed the money counts. 
Ax attempt was made on behalf of the defen- 
dants to diſtinguiſh | this caſe from the former, 
becauſe there was no evidence that, in point of fact, 


26 received any value for the bill, and that there- 


VV fore 


Vaughan, 


Is the next 'caſe;. the firſt count Rated the Bill ven v. 


5 


3 Term 


h. Rep. 185. 


who was alſo a fictitious perſon, and hy him in- 1 
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fore they could not be liable on the money counts: 
But the court ſaid, that the acceptance of the de. 
fendants was alone evidence that they had received 
value from the drawers, and that on the demurrer 
to evidence, the court might draw the ſame infe- 
rence which would have been drawn by the jury. 


Id. Ken- Three of the court alſo bought, that the plaintiff 
n C. 
722 J might recover on the ſecond count, which ſtated 


the bill as drawn payable to bearer. _ 

Tur next caſe againſt the acceptor having alſo 
a count, in which the bill was ſtated to be drawn 
payable to bearer, and the court being of opinion 
that it was decided by the laſt; gave judgment for 
the plaintiff without hearing any argument, and 
added, they underſtood it.had been agreed to turn | 
It into the ſhape of a ſpecial verdict, that it gar 
be carried up to the Houſe of Lords. 

AM the authority of theſe two laſt caſes againſt 
the acceptor in the King's Bench, was decided the 
cafe againſt the drawer in the Common Pleas, the 

_ circumſtances of which are ſtated at full length in 
the laſt chapter, judgment being given for the 
_ plaintiff on the count which ſtated the bill as being 
drawn payable to bearer. 

Tur caſe of Minet and Gibſon after having been 
ſolemnly argued before the Houſe of Lords, was at 
laſt decided in favour of the holder of the Bill by 
the opinion of a majority of the judges. —The cir- 
cumſtances tated in the ſpecial verdict were theſe: 

Livssay and Co. made a certain inſtrument in 

Ering, directed to we defendants, requiring them, 

three 
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three months after date, to pay to 1 White, 6 or 
order, 7211. 58.; Liveſay and Co. knew, at the 
time of making it, that no ſuch perſon exiſted as 
]. White, mentioned in the bill; an. indorſement 
in writing was afterwards made by Liveſay and Co. 


purporting to be the indorſement of J. White, and 


requiring the contents of the bill to be paid to 


Liveſay and Co. or their order: Liveſay and Co. 


afterwards indorſed (by A. Goodrich, by procu- 


ration of Livefay and Co.) to the plaintiffs for a 


full and valuable conſideration, when the plaintiffs 


became the holders of the. bill; .the defendants i 
aſterwards accepted, with the full knowledge that 


no ſuch perſon as J. White, mentioned in the bill, 
exiſted, and that the name of J. White, ſo indorſed 


| thereon, was not in the hand-writing of any perſon 
of that name. The defendants at the time of 
making and accepting the blll had not, nor had 
they at any time fince, any money, goods, or effects, 


of or belonging to Liveſay and Co. or of the plain- 
tiffs, in their hands. 
BesiDe the money counts, the declaration con- 


tained- ſeven ſpecial counts on the bill. .—The firſt 
ſtated that Liveſay and Co. made a Bill of Ex- 


change, directed to the defendants, requiring them, 
three months after date, to pay 7211. 5s. to John 


White, or order; Liveſay and Co. well knowing 


that no ſuch perſon as J. White exiſted; on which 


bill an indorſement was made, purporting to be the 


indorſement of J. White named in the bill, re- 
" ring the contents to be paid to Liveſay and Co. 


"4 | N 


, 
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or. order; that Liveſay and Co. (by ohne Abſolom 


Goodrich, by procuration of Liveſay and Co.) in- 
dorſed to the plaintiffs; and that the defendants 


accepted it, knowing that no ſuch perſon as J. 


White exiſted, and that the name of J. White ſo 


indorſed was not the hand-writing of * 8 
of that name. 


Tur ſecond count, after ſtating the drawing of 
the bill, as' in the firſt, proceeded thus : Liveſay 


and Co. knowing that J. White was not a perſon 
dealing with, or known to Liveſay and Co. and 


uſing the name of J. White on the bill as a nominal 
perſon only, and intending not to deliver the ſame 
to him, or to procure the ſame to be actually i in- 


dorſed by him; on which bill a certain indorſe- | 


ment was made, requiring the payment to be made 
to Liveſay and Co.; and that Liveſay and Co. in- 
dorſed to the plaintiffs, without having delivered 


the bill to J. White, and without any actual in- 
dorſement or aſſignment of the bill by White. 


Tux third count ſtated, that the bill was made 


5 payable to themſelves, Liveſay and Co. by the 


name and deſcription of J. White. 

Tus fourth treated it as a common bill, opt 
to J. White, or order, and ſtated that ]. White ir in- 
dorſed it to the plaintiffs. 


Tux fifth as payable to bearer; and chat the 
plaintiffs were the bearers. | 


Tur fixth payable to J. White, or order; with 


an averment that, when the bill Sos made, there 


was no ſuch — a] White, the ſuppoſed payee, | 
e 
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but that the name was merely fictitious ; by 9 EE 
whereof the ſum mentioned in the bill became and 
was payable to the bearer thereof, according to the 
effect and meaning of the bill ; averring alſo, that 
the plaintiffs were the bearers and PIO 
thereof. | 
Tas ſeventh count t ſtated, that 3 was a part- 
nerſhip, or houſe, of certain perſons uſing trade, 
as well in the name and firm of Liveſay and Co: as 
in the name and firm of J. White; that the laſt- 
.mentioned perſons made a certain other bill, (the 
hand of one of them on their joint account, and in 
their copartnerſhip name and firm of Liveſay and 
Co. being thereto ſubſcribed) and directed i it to the 
defendants, requiring them, three months after date, 
to pay to the ſaid laſt mentioned copartners, by the 
name of J. White, or order, 7211. 5873 and that the 
ſaid laſt-mentioned copartners afterwards, by a cer- 
tain indorſement in writing, appointed the contents 
to be paid to the plaintiffs, and delivered 125 vill 
ſo indorſed, to them. 

One obſervation naturally — itſelf to the 
mind on the inſpection of this record: The to 
firſt counts ſtate in ſubſtance all the circumſtances --.. 
found by the ſpecial verdict, yet judgment was 
given for the plaintiffs, not on one of theſe, but on 
the fifth count, which ſtates the bill as payable to „ 
bearer: It appears ſingular that a court of juſtice 
ſhould decide, that a man- ſhould have a right to 
recover on a general count, ſupported by ſpecial 
cir cumſtances given. in evidence, and that theſe 

. very -!: 
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very circumſtances, when ſtated ſpecially on the 


record, ſhould not be conſidered as ſufficient to 


ſuſtain the action. It ſeems impoſſible to account 


for this apparent inconſiſtency in any other way 
than by adverting to the declaration in the caſe 
of Vere and Lewis, and the judgment given upon 
it; in that there is no count which ſtates the cir- 
cumſtances ſpecially; but the court being of 
opinion that the plaintiff was entitled to recover, 
thought the count, which ſtated the bill as payable 


to bearer, was a ſufficient foundation for their 
judgment; and a like count appearing in the caſe 


of Minet and Gibſon, they gave judgment on that, 


- without adverting to the two counts, which ſtated 


the ſpecial circumſtances of the caſe. _ 

Tuls inconſiſtency being Pointed out by the 
counſel for the plaintiff in error, in the Houſe of 
Lords, as one ground of impeaching the judgment 
of the court below, it was obſerved in anſwer, that 


there being in fact but one cauſe of action, the 


plaintiff could have judgment only on one count, 


and conſequently judgment was neceſſarily entered 


for the defendant on all the reſt; and if upon the 
whole record there appeared a ſufficient cauſe of 
action, but the judgment was entered on the wrong 
count, the court'of error would rectify it. 

IxDEPENDENTIx of the rule which requires the 
proof of the hand-writing of the tirſt indorſor, one 
preliminary objection has been made to the holder's 
| right of recovery in any form of action againſt the 


_ er or acceptor : : The vor act of indarfing on 
2 1 
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a bill a name which belongs to nobody, is, itis ſaid, 


in itſelf a felony ; it has a general tendency ta de- 
fraud, though the fraud be pointed againſt no par- 


ticular individual; and in all caſes which have 


ariſen, has actually defrauded the holder of the 


bill, by impoſing on him the idea of a ſecurity 


which does not exiſt. The act too of ſending the 


bill into circulation with a fictitious name on it, it 
is ſaid, is a felony in him v is privy to the 
tranſaction. * 


Wurrnn each or either of theſe acts be in re- ; 


ality a felony admits of conſiderable doubt; and is 
one point on which the opinion of the judges was re- 
quired by the Houſe of Lords. On the ſuppoſition 


that that opinion was to be given in the affirmative, 


the advocates on the part of the defendant to the 


action inſiſted, that the holder of the bill could not 
recover againſt either the drawer or the acceptor, be- 


cauſe he could not make title, through the medium 
of a felony, in another ; that a felony contaminated a 


tranſaction, and the civil remedy was completely | 


merged in it by the policy of the law, to prevent, as 
much as poſſible, crimes from going unpuniſhed. 
The caſe of Peacock and Rhodes, they ſaid, could 


not be cited in oppoſition to this doctrine; for in that 


Doug. 611 


caſe the bill having been regularly indorſed by tn 


payee, and having, though after having been ſtolen, 


come to the hands of the plaintiff for a good conſide- 


ration, he was only under the neceſſity of proving the _ 


hand- writing of the firſt indorſor, and was bound to 
make no part of his title through the perſon who ſtole 


the 
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the bill: but here the plaintiff deriving his x tile 
through the indorſement, which was a forgery, was 
_ neceſſarily barred of his action. To this it was 


anſwered, that this propoſition with reſpect to the 


effect of the felony was not true to ſuch an extent; 


it was true, indeed, that a civil action could not 


be maintained, where the cauſe of action was 


grounded wholly, on an act of felony; as if one ſlole 


a horſe or money, the owner could not maintain 


trover, or money had and received againſt him, be- 


cauſe the civil remedy was merged in the felony: 
if the horſe came into the hands of another perfon, | 


under circumſtances which would not amount to a 


change of property, the original owner might re. 
cover him from that perſon; though, therefore, 
the felony might be an anſwer to an action againſt 


either the drawer or acceptor, where it appeared 
the defendant. was guilty of the felony, yet that 
would not preclude the plaintiff from recovering 


Tut advocates on the other ſide of the queſtion 
in the Houſe of Lords, profeſſing not to impeach 
the judgment of the Common Pleas, in the caſe of 
Collins and Emett, in which the defendant was 


perfectly innocent of the ſuppoſed felony, were 
ſatisfied to maintain, that where the fact of the 


felony could be fixed on the op, that was a 


bar to a civil action. 


In a tranſaction of- this kind it is „ 


rhat whoever in fact makes the fictitious indorſe- ö 
ment, both the drawer and acceptor muſt in general 


LHR 


againſt the other if he did not appear to be guilty, | 
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be cuilty of publiſhing the bill with that indorſe- 


ment on it, knowing it to be fictitious. 


Is ſuch a caſe, whether this amounts to 4 = 
is certainly a preliminary queſtion; for though, 


independently of that queſtion, the plaintiff might 
be entitled to recover, yet if in fact it ſhall be de- 
cided to be felony, he muſt neceſſarily be precluded 


from his action, becauſe, if he were to recover at 


all, he muſt recover againſt the felon himſelf. 


Bur it may happen that the acceptor may not 
know that the bill he accepts is attended by any 
circumſtance different from thoſe attending Bills in 
the uſual courſe of buſineſs; as where the bill is 


brought him for acceptance by a third perſon, 


either before the indorſement is made or afterwards, - 


without intimation of the payee's being fictitious : 


The drawer too, even in common caſes, may be ſo 
far unaffected with the felony, that he may not be 


puilty of publiſhing the bill with a falſe indorſe- 
ment on it, knowing it to be falſe, for it may be 


carried out of his hands before the indorſement ab | 


made: and in ſome caſes, as in that of Collins and 


Emett, the perſon appearing as the drawer may be 


perfectly ignorant of the tranſaction. 


Ix any of theſe caſes, therefore, in which the de- 


fendant may appear to have acted without know- 
ledge of the circumſtances, the queſtion of felony 


cannot be conſidered as preliminary to the deciſion 


on the plaintiff's right of action: If the adherence 


to the rule which e proof of the ie hand-writing 
Wl Rus 
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of the firſt indorſor be fo rigid, that the plaintiff 


can in 70 form of action recover wirhout it, that is, 9 


of itſelf, ſufficient without the intervention of the e 
felony: If an action in any form can be ſuſtained, 


Term 


Rep. 178, 


Co. Lit. 
45, 2. 


the perſon in remainder or reverſion, and the con- 


Bl. Term 
Rep. C. B. 


. 


» 
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itſelf: as where a leaſe is made jointly by B. tenant 


fee; during the life of C. this may be ſtated as the 


in which that rule may be diſpenſed with, 'then it is ti 


not through the felony that the plaintiff derives his th 


title, and conſequently he cannot be affected by the fe 


deciſion of that queſtion. in 
Ix this reaſoning be well founded, it follows that Is 
whatever that deciſion might have been, the general (0 


was queſtion ſtill open to diſcuſſion; if in the affir. pa 
mative, then in thoſe caſes only where the defendant ma 


is innocent; if in the negative, then in all caſes. che 


Ix ſupport of the Judgment on the fifth count, ed 
which ſtates the bill- as being drawn payable to 


| bearer, it had been urged that in ſtating an agree- apf 


ment or a deed in pleading, it is ſufficient to ſtate ¶ be 


the legal operation of it, though there might be a is 


verbal variance between that and the inſtrument en 
for life of C. and him in remainder or reyerſion in 


leaſe of tenant for life, and the confirmation of him 
in remainder or reverſion, that being then the legal 
operation of the deed; and, for the ſame reaſon, 
after the death of C. it may be tated as the leaſe of ¶ dot 


firmation of B. | 
So here, it was ſaid, though the bill VEIN on 8e 


the face of it, to, o be poable to order, for” as no- 
| boch priat 
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body exiſted who could give ſuch order, the en- 


gagement muſt be to pay the bill, which was, in 


fect, to render it payable to the bearer. 


Ir, however, recourſe muſt be had to the inten- 
tion of the parties, it would ſeem that it is only in 


the caſe of a Slant indorſement in the name of the 
fictitious payee, that the bill muſt be conſidered as 
in effect payable to bearer; where the indorſement 


is /peczal, as it was in the preſent caſe, the intention 
to be attributed to the parties is, that it ſhould be 
payable to the order of him to whoſe order it is 


made payable by the fictitious indorſement, and 
then the third count would have been better adapt- 
ed to ſupport the judgment than the fifth. 

Bur it was objected that this argument was not 
applicable to the preſent caſe; for though it muſt 
be admitted that a deed muſt be ſtated according to 


is legal operation; yet that operation muſt appear 


on the face of the deed itſelf, without any collateral 
circumſtances to explain it, contrary to the evident 
meaning of the words. 


Wiru reſpec to the joint leaſe of tenant for life, 


and him in remainder or reverſion, if the ſeveral 


intereſts which they had in the land did not appear 


in the deed, yet the operative words of the leaſe were 
not of that fixed and determinate meaning that 
they could not admit of a different conſtruction, if 


collateral circumſtances required it, in order to 


give them effect: But wy words © payable to order 


ind payable to bearer” were ſo peculiarly appro- . 


priated to the diſtinct ſpecies of bills in which they 
e 8 were 
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were reſpectively ufed, that the one. could by no 
poſſibility be conſtrued to mean the other. 

A sT1LL ſtronger objection to the judgment's 
being ſupported on this count, ariſes from a queſ. 
tion put to the counſel by the Lord Chancellor, 
Whether an action could be maintained on this 
« bill againſt an indorfor >” That an action may be 
maintained againſt an indorſor of ſuch a bill can 
admit of no doubt: It is, from the frame of it, 
payable to order, and transferable by indorſement; 
and in an action againſt an indorfor, no queſtion 
could ariſe about the fictitious payee, becauſe, as 

will be ſcen hereafter, in that action the plaintiff de- 
rives no part of his title, through any of the parties 
to the bill who precede the defendant : But a bill 
payable to bearer, being transferable by delivery, 
cannot regularly be indorſed ; and it ſeems, from 


— en 2 Sh —_— — 


the queſtion, to have been ſuppoſed that no action : 
could be maintained againſt the indorſor ; though 5 
no doubt was entertained but that it might, even P 
when it was held, that a bill payable to bearer could Ml © 
not be the ſubject of an action by the indorlee, M 
againſt the acceptor or drawer. If, therefore, the il © 
judgment were affirmed on this count, it. would {Wl " 
follow that the ſame inſtrument muſt, in one caſe M 
be conſidered as a bill payable to bearer, and in f 
another as a bill payable to order, both of which a 
it cannot be: But the difficulty ſuggeſted with reſ· . 
pect to the period when the bill ſhall be ſaid to : 
ceaſe to operate as payable to bearer, and aſſume a 


Vote. character of a bill 8 to On admits of 
1 Sd. 
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an eaſy ſolution: As againſt the drawer and acceptor - 


it operates as the one; as againſt the indorſor it 1 


operates as the other. | ns | 

So general ſeems to be the opinion that there 
ought to be a ſtrict adherence to the rule which has 
given riſe to this queſtion, that the count which 


| ſtates the bill in its own terms, appears to have 
been abandoned on all ſides: The plaintiff's counſel 


in the caſe of Tatlock and Harris abandoned it: 
the advocates on the ſame ſide in the Houſe of 
Lords abandoned i it: The Court of King's Bench 


profeſſed, that on it their opinion did not proceed; 


. the Lord Chancellor, in his addreſs to the Houſe 
on the ſubject of the queſtions to be referred for 
the opinion of the judges, ſeemed to think it could 
not be ſupported by the ſpecial verdict. WY; 
Oxe general objection was made to all thoſe 
counts which were founded on the bill itſelf: It is 
only in favour of the cuſtom of merchants that the 
practice is founded of declaring on thoſe inſtru- 
ments as ſpecialties; and if ſuch a bill was nor 
within the cuſtom of merchants, then the plaintiff” 
could not recover on thoſe counts: That ſuch a bill 


was not within the cuſtom of merchants, it was 


argued, appeared from this, that in ho book on the 
ſubject was there to be found any alluſion to a bill 
of this kind ; the uſage had provided, and the law 
had acknowledged two ſorts of bills, which were 


ſulficient to anſwer every purpoſe of trade, Ms 


the parties had no ſiniſter view ; if it was wiſhed to 
facilitate the circulation of the bill, it might be 
| =." 200. | made 
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made payable to bearer; if to confine it within 
certain limits, it might be made payable to order ; 
but this was a new invention to enable men to raiſe 


money by a fraud, and it could not be pretended 


that this was within the cuſtom of merchants. 

To this it was anſwered, that the cuſtom of mer- 
chants is not to be confined to thoſe particulars 
which are to be found in any mercantile book ; nor 


is the novelty of the thing a ſufficient reaſon to re- 


ject it; it had not been all at once that every thing 


- which makes a part of the law and cuſtom of mer- 
chants at this day was eſtabliſhed ; it was not with- 
out conſiderable ſtruggles that bills payable to bearer | 
obtained the ſame privileges as thoſe payable 'to | 


order: new facts laid the foundation of new rules; 


and unleſs the deciſion on the queſtion of felony 


could preclude all further. diſcuſſion, there could 
be no inconvenience in its being determined now 


for the firſt time, that where a bill was drawn in 


the name of a fictitious payee and accepted, the 


drawer and acceptor ſhould, by the cuſtom of mer- 
chants, be anſwerable for the money to a holder by 


a fair conſideration. 

Tnar ſuch a da in ſubſtantial juice ought 
to recover againſt either the drawer or the acceptor, 
there can be no doubt : He has parted with his 
property on the faith of their ſecurity ; and it is not 
very gracious. in them to tell him, that becauſe, by 


their contrivance perhaps, he has one ſecurity leſs 
than he ſuppoſed, he ſhalt not have the advantage 


of thoſe which _ exiſt, 


| Such 
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Suech was the ſubſtance of the arguments on 


both ſides of this important cauſe, and the points 


propoſed for the opinion of the” you” —_ 


theſe? 


Finsr, Whether the publication of the bill by 


the defendant with the fictitious indorſement on it, 
he knowing at the time that it was fictitious, a- 
mounted to a felony ? a 

SECONDLY, If that were not a felony, . the 
facts found by the ſpecial verdict, ſupported the 
judgment on the count, which ſtated the bill as 
payable to bearer? 

Tarrory, If judgment on that count could not bs 
ſupported, whether it could be ſupported by any 
other count founded on the bill as a ſpecialty ? 

FourTHLY, Whether, on any of the other counts 


which ſtated all the particular circumſtances of the 


caſe, the plaintiff was entitled to recover? 


Ir was alſo ſuggeſted by the Lord Chancellor, 
that if on the firſt point, the opinion of the judges 


ſhould be in favour of the defendant in error, and 


on the others againſt him, another queſtion might 


fill be conſidered, whether, when the defendant to 
the action was privy to the fraud, the plaintiff might 
not recover in.an action of deceipt? 


Ox the firſt queſtion, with reſpect to the FRO: 


all the judges who delivered their opinions, agreed 
that the matter found in the ſpecial verdict was 
ſufficient” to relieve them from the neceſſity of pro- 
nouncing the drawers or the acceptors guilty of 
torgery ; becauſe, as it did not appear on the face 


. of 
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of the ſpecial verdict, the pelicy of the law would 
not ſuffer the judges to infer it. | 

Ox the next queſtion, whether on the: matter 
found in the ſpeciat verdict, the bill mentioned in 
the fifth count could be deemed in law a bill pay- 
able to bearer ?—ſix * of their Lordſhips were of 
opinion that it might. On the queſtion, whether 


the verdict could ſupport any other count ?—four f 
were of opinion that it would ſupport, the firſt, 


Tws other judges T, together with the Lord Chan- 


cellor, were of opinion that the nnen could not 


be ſupported on any count. 
Tu arguments of the four who thought that the 


judgment might be ſupported either on the fifth | 
or firſt count, were nearly ſimilar, and to this 


Tus bill in queſtion imported to be a Bill of Ex- 


change, payable to John White, or his order, but it 
never was, and it never could be ſo, becauſe no ſuch 
perſon as John White exiſted, This was a fact 


known to the acceptors as well as to the drawers; 
it might therefore not be too. much to ſay that the 


intention of the acceptors was, that it ſhould, be 
| payable to the bearer; they knew it had no indorſe- 
ment on it by John White; they knew it came in- 


to the hands of Minet and Fector from Liveſey, 
Hargrave, and Co.—It was ſent into the world as 


80 Hotham,; T hompſon, Perryn, Barons,—Gould, Jufticey—and} Lords 


| Kenyon and Loughborough. 


* + Hotham, Thompſon, Perryn, Gould, 


Eyre, Chief nn Heath, lune, . 
a bill 
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a bill payable to bedrer. —The great principle on 
which their Lordſhips went was, that parties to a. | 
bill ſhould not; any more than parties to any deed 
or inſtrument, take advantage of their own wrong- 
ful act. The plaintiffs in error having accepted 
this bill with the privity that John White was a 


fictitious payee, and that the holders could not de- 
rive a title through him, the law would preſume 
that they intended that ceremony ſhould be waved. 


That this bill might be paid, the law would con- 


clude that it was the undertaking and intention of 


the acceptors to pay it to any bond fide holder ; or, 
in other words, it ſhould be conſidered as a bill . 


payable to beater. 


Sven a conſtruction, ns conceived, wah; be 


moſt conformable to the effect which ought to be 


given to all commercial tranſactions, to true policy, 
and the principles of ſubſtantial juſtice. It was not 
poſſible for theſe partners in fraud to ſay, © we 
© have accepted this bill, but we meant nothing by 


« it, but to cheat all mankind.“ The law would 
hold them more ſtrongly to their engagement, on 
the ground of their own fraud, and would confider. 


the bill as capable of being transferred by delivery, 


They fhould not be permitted to ſay, that the bill 


was not according to the law and cuſtom of mer- 
chants. The acceptors had put themſelves in a 
ſituation which made it obligatory on them to pay 
the bill, either in the very terms of it, or accord- 


ing to its legal operation, as in the preſent caſe, 


where the name of GE White muſt be looked 
2 3 „ 
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upon as nothing. —as a non-entity,- —and the bill 


muſt be conſidered as payable to a real exiſting per- 
ſon, that i is, to the bearer. 

Tur were of opinion that the judgment of the 
Court of King's Bench would afford a proper ſe- 
curity to paper circulation; that it would tend to 
the ſupport of public credit, and prove moſt bene. 


ficial to the great intereſts of commerce. 


Ox this queſtion, therefore, they were of opinion, 


| that on the matter found in the ſpecial verdict, the 
bill, as mentioned in the fifth count, mi 50 con- 
ſidered as a bill payable to bearer. 


Ox the queſtion, Whether the matter in the ſpe- 


cial verdict would ſupport any other count in the 


declaration? they were of opinion that it would 
alſo ſupport the firſt count, by conſidering the bill 
as a new bill, by the ſubſequent indorſement of 


Liveſey, Hargrave, and Co.—Every indorſement 
was in the nature of a new bill, and had the ſame 
effect as if they had originally drawn the bill, with- 


out the name of John White, payable to themſelves 
or their own order. The acceptance was ſubſe. 
quent to this indorſement, which muſt therefore be 


coupled with the knowledge which the acceptors | 


had, or were bound to have, of this ſecond indorſe- 
ment by the drawers ; in this view they conſidered 


the acceptors as liable under the firſt count. 


Tux argument of the Chief Baron was to this 
effect :— That there was not a pretence for ſaying 


that the matter of the ſpecial verdict could ſupport 
any of the counts, except the firſt, ſecond, ' fifth, 


and 
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and fixth : that therefore the enquiry was reduced 


to this, whether this ſpecial verdict would ſupport 
any one of theſe four counts. This included every 


thing that remained on the ſecond and third queſ- 
tions. The Court of King's Bench, he ſaid, were of 
opinion, that neither the firſt, ſecond, nor ſixth 


count, could be ſupported in point of law; and this 


would be materia} on the . on 21 ſecond 


queſtion. 
Hrs Lordſhip entered na into the diſ- 


tinct natures of the two kinds of bills, and the dif- 


ference in the manner of transfer, the one being 
trans ferable by indorſement, and the other by de- 
livery, which gave riſe to the difference in the 


manner in which the holders of theſe reſpective in- 


ſtruments muſt make out their titles. 


Ir had been contended on the other ſide, that 


this was a bill payable to bearer. In his Lordſhip's 
apprehenſion, it was a mere nullity : it was not 


ſurely a very ſound argument to ſay, that this muſt 


be a bill payable to bearer, becauſe it could be pay- 
able to no other man. The aſſignable quality of a 
bill was a thing created in the original frame and 
conſtitution of the inſtrument ; and the party to 
whom it was offered had only to read it. If the 


intent of the parties was to be collected from what 


appeared on the face of the inſtrument; they muſt 
conſider it as a bill to paſs by indorſement. Where 
then was the authority for ſaying, that it was ac- 
cording to the: effect and me of the bil, that 
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| the contents ſhould become payable to the bearer? 
— Every bill ſhould be taken to be what, on the 


face of it, it imported to be, and ought not to be 


: governed by any extrinſic circumſtances.—lIt had 
been ſtated, that there was an analogy between Bills 


of Exchange and deeds, and that the ſame ſort of 


- conſtruction was applicable to both. But it ought 


to be obſerved, that deeds, by the common law, 
had a certain operation and conſtruction. | Bills of 


Exchange were inſtruments which derived their. 
effect from the cuſtom of merchants. Vet, admit- 


ting that there was ſome analogy between Bills of 


Exchange and deeds, would it from thence follow 


that a bill payable to order, could be conſtrued i in- 
to a bill payable to bearer ? 


THERE were certain words in deeds which had a 


certain ſenſe and known conſtruction, according to 
their plain, obvious, and common import. If 


judges went one ſtep beyond this, they did not ct 
ftrue men's deeds, but made them. It was fallacious 
to apply the rules of common law t6 the law of 


merchants. It had been ſaid that Bills of Ex- 
change ought to be ſupported : they certainly 
ſhould ; but if a man would demand payment of a 
Bill of Exchange according to the law of merchants, 
he ought to bring his caſe within that law. 


Tur plaintiffs had declared on this bill as a Bill 
of Exchange, and ſtated their title to it to be by 
aſſignment; the cuſtom of merchants directed that 
in aſſignment ſhould be by indorſement ; and if 
the payce were a real perſon, it could not be tranſ- 
| ferred 
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ferred in any other manner. If a man claimed to 


be intitled to a Bill of Exchange drawn in fayour of,. 


a real payee, and not having an indorſement by 
that payee, he could not recover on it as a Bill of 


Exchange, though he had paid a full conſideration 
for it. But, in the preſent caſe, it was ſaid, that 
John White was a fictitious name, and that his in- 
dorſement was likewiſe fictitious; this fact, it was 
ſaid, was known to the acceptors; by reaſon where 


of, and by the cuſtom of merchants, the acceptors 


became liable to pay the value of the bill to the 


plaintiffs. He had looked in vain where the places 


were to be found of this uſage and cuſtom of mer- | 


chants applying to ſuch a caſe. What logician 
could draw ſuch a concluſion from ſach premiſes? 


Where was ſuch a rule to be found? If no ſuch 


rule was to be found expreſsly laid down, was it to 


be collected by inference? In his apprhenſion no- 


thing could warrant ſuch a concluſion. : 
He was ready to admit, that by the law of Eng- 


land, no man ſhould be permitted to allege his own 
crime; and in that ſenſe he agreed, that no man 
ſhould take advantage of his own fraud, to ſet it up 1 


by way of defence; but ſtill a plaintiff muſt re- 
cover by his own ſtrength; and the plaintiff on a 
Bill of Exchange, like a plaintiff in every other caſe, | 
muſt ſhew a ſufficient title. He muſt prove. his 
caſe, and when that was done, 1 it ſhould not be per- 
mitted to the defendant to ſet up his own fraud, to 
inliſt that the, payee was fictitious, and turn that 
into a defence in anſwer to the plaintiff's caſe; but 


here 
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here was s the fundamental fallacy in the arguments 


uſed by the judges on the other fide of the queſtion, 


ariſing from not obſerving this propoſition—That 


the plaintiffs muſt firſt prove their caſe and make 


out their title before the defendants were called 


upon to ſay any thing. But here the plaintiffs, in 


making out their own caſe, were driven to ſhew the 
facts, which the. defendants, by way of defence, 
were attempting to ſhew againſt them. Where the 


- plaintiffs could not make out a fair bond fide caſe, 


the defendants were not bound to ſay any thing. 
Hs conſidered the intereſts of commerce to be 


deeply concerned in the ſupport of fair credit, and 


the diſcouragement of falſe. The intereſts of com- 


merce, and of gentlemen who dealt in diſcounting 


paper money, were not exactly the ſame. Trade 
might receive a deep wound from the failure of a 
number of capital houſes, when the dealers in paper 
might receive twenty ſhillings in the pound, by 


proving their debts under twenty different com- 


miſſions. While their Lordſhips were attending to 


the intereſts of the holders of bills circumſtanced | 
like the preſent, they ought not to forget the in- 
tereſts of the trade and commerce of the country. 
To ſupport ſuch inſtruments as this, was to encou- 
rage a ſpirit of looſe adventure, a ſpirit of gaming 


in commerce, a ſpirit of fraud of every kind, the 


weight of which muſt neceſſarily cramp and de- 
preſs every honeſt man, who traded on his own 


capital. No evil could ariſe by giving judgment 


againſt theſe bills; but if EP were held to be re- 


 coverable 
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coverable in a court of law, there would nn be 1 
found people who would avail themſelves of the 


advantages to be derived from the negociation of 
ſuch bills; this fictitious credit would go on, and 
where the miſchief would end no man could tell. 

Soch were the reaſons which induced his Lord- 
ſhip to think that the judgment of the Court of 
King's Bench ought to be reverſed. | 

Mx. JusTics Harn concurred with the Chief 
Baron, and argued in a ſimilar manner. 

Lord Kenyon obſerved, that if their Lordſhips 
could ſupport this judgment, they would be glad 
to do it, and make it ſubſervient to me . of 
the caſe. | 

Ix order to make out a title in a manner con- 
formable to the words of the inſtrument, the in- 
dorſement of John White muſt be proved; this 
could not be done in this inſtance, becauſe the 
ſpecial verdict had found, that no ſuch perſon ex- 
iſted. From the nature of this bill, it could not 


be negociated in the terms in which it was drawn; 


but melancholy indeed muſt be the caſe of many 
perſons, if there were poſitive rules of law that no 
inſtrument ſhould operate at all, unleſs it operated 


in the very terms in which it was written, But 
deeds operated in a variety of ways, in order 


to effectuate the intentions of the parties. He 
was ſurpriſed at the obſervation that deeds ad- 
mitted of a more lax conſtruction than Bills of 
Exchange. This doctrine was new to him. In 


deeds that were intended t to act on real property, 


and 
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and where the aſſiſtance of conveyancers was called 


in, he ſhould have thought as much ſtrictneſs at 


leaſt ought to be obſerved in the conſtruction of 
inſtruments of that ſort, as in Bills of Exchange, 


which were drawn by men of plain common ſenſe, 


who were engaged in trade, and who had no legal 
aſſiſtance. He ſaw nothing that could prevent ſuch 
2 bill as this being negociated according to its legal 
operation. — There was the caſe of a Bill of Ex- 
change which came extremely near to this, tried 


before Lord Mansfield in 1769, where his Lordſhip 


had held, that the holder was entitled to recover. 
In anſwer to the obſervation, that it would be 
hard if fome remedy were not to be given to the 


party who had paid a valuable conſideration for 


this bill, it had been ſaid that the plaintiffs ought 
to have brought their action ex. delicto againſt the 
acceptors. - But it muſt be remembered, this was 
a remedy not negociable in its nature; it could 


not be transferred, and d:ed with the party who | 
was guilty of the fraud. An action e& contradu 


did not die with the party entering into the con- 


tract. His Lordſhip ſaw no reaſon why the judg-- 
ment of the King's Bench ſhould not be affirmed. - 


Tus Lord Chancellor began with obſerving, that 


this queſtion did not turn on any general rule of 
fubſtantial juſtice, or on policy, but on the form of 


the action; and the queſtion was, whether the 


plaintiffs : method of complaining, and the mode 
in which they ſought redreſs, did or did not 1 180 


to their * caſe. N 
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had been entertained of the wiſdom of the law, 


which had ordained ſpecific remedies for ſpecific | 


caſes. 


By the ſpecial verdict, the plaintiffs, 1 were nor | 
found to have any cognizance of the fraud; the . 


bill being drawn in the manner in which it was, it 
became important to ſay whether there was no 


fraud. The reaſon of making the bill payable to 


the name of John White, was in order to give it a 


greater degree of currency, and a more extenſive 


circulation. It was to give countenance to a thing 
which was unreal, and which, in his Lordſhip! ap- 
prehenſion, muſt be deemed a fraud. 


Hrs Lordſhip, after remarking on the diſtinction 


between bills payable to order and payable to 


bearer, proceeded to obſerve that the ſpecial ver- 


dict had ſtated all the facts neceſſary to be known, 
except one, which would have been very material, 


and that was, whether Gibſon and Johnſon, at the 


time they accepted this bill, knew that the defend- 


ants in error had paid the drawers value for it. In 


conſequence of accepting this bill, the acceptors 


came under all the obligations to pay it which me | | 


nature of the inſtrument required... 


Tux thing which firſt required explanation v was, 


this: what was the true conſtruction . of the law on 


this inſtrument, with reſpect to all the parties to 


the tranſaction? Under what obligations had they 
come to the public or to the individuals concerned 


in the bill? This was a very material article i in the 


id * 


5 : 237 
Ix the whole courſe of the argument, no doubt bp; 


inquiry. = 
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inquiry. The learned judges had confined their 
anſwers too cloſely to the ſpecial verdict, and had 
not given him that ſatisfaction which he had ex- 


pected on this part of the caſe. It had indeed 
been hinted, that if a forgery had been ſtated in 


the ſpecial verdict, this might have made a differ- 
ence; and it had been doubted, whether the ac- 
ceptance would have been a felony, though the in- 
dorſement had been found to be a forgery with 
reſpec to the drawers: as on the ſpecial verdict, 
however, no forgery was ſtated, nothing of this 


ſort could be implied: it was for the ſafety of man- | 
kind that the forms of law ſhould be obſerved, and | 
that nothing ſhould be aſſumed beyond what was | 
expreſsly found by the ſpecial verdict. Though the 


evidence were ever ſo cogent, a court of law could 
not draw the concluſion ;—that was the Province 
of the jury. | | 


Tr1s was indeed a melancholy caſe, with reſpect 


to the parties. For, whatever became of this bill, 

with reſpect to the very next that came before the 
court, it muſt be decided, whether this was or was 
not a. forgery : whether the putting the name of 
John White, or any other forged name, on a Bill of 


Exchange; was not matter within the ſtatute. This 


he could have wiſhed to have been ſtated. It muſt 
therefore be found. It muſt be decided, whether 
thoſe who call themſelves merchants ſhall be per- 
mitted to put fictitious names, or the names of any 


other perſons on bills, and write thoſe. names 


themſelves. i 
| Ir 


der 
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IT was a queſtion which deſerved a ſolution, how 
far ſuch an inſtrument as this was or was not to be 


conſidered as made for the . of nee : 


money under falſe pretences ? 
Tue criminality of this inſtrument. ought, i in bis 
Lordſhip's opinion, to prevent the holders of it from 


bringing an action on it. He was rather inclined 


to go on the fair and clear rules of law, let the loſs 


fall where it would, than to ſtrain a rule of Jaw to 
do ſubſtantial juſtice in a particular caſe: for by 


the latter, more harm was done to the public than 
good to individuals. A 


Tae next queſtion which araſe in this inquiry 


was, whether this was a bill payable to bearer in 


the terms of the the fifth count? And here his 
learned friend, who had immediately preceded him, 
had diſappointed him. He thought it material to 


be determined, at what period this inſtrument began 
to be a bill payable to bearer. Did it begin, in the 
language of the ſixth count, after it came into the 
hands of the holders, and before they carried it to 
the acceptors ?—Suppoſe the holders of this bill 
had known that John White was a nominal perſon, 


at the time they took. it, —he wiſhed to know whe- 
ther, in that caſe, it would have been a bill payable , 
to bearer. - He wiſhed alſo to know, if this bill had 
been loſt, and had got into the hands of a ſtranger 


without any of thoſe names upon it, whether that 
ſtranger could have come to the acceptors and 
demanded payment; could he have recovered in 

x 5 | "a 
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an gion againſt the acceptors, and have put the 
= acceptance out of door 
As a meaſure of general policy, it was of extreme 
importance that tranſactions of this kind ſhould be 
ſtopped. Fictions on bills would be the conſtant 
courſe, if their Ln, made ſuch bills pore 
to bearer. 

Wir regard to the St of the caſe, ho 


obſerved there muſt be ſome remedy. , The law | 


always found a proper remedy for every injury.— 
The queſtion was fairly reduced to this: was it 
ever according to the avowed policy of the law of 
England, that the contents of a Bill of Exchange 
ſhould be proved by any thing but by the words of 
the bill? He conceived that no bill could have a 
ſenſe introduced upon it, but what was agrecable to 
the words of the bill; and it was on account of its 
deviation from this rule that he diſſented from the 
preſent judgment. If it were faid, that a Bill of 


Exchange was what it purported to be, the holder 


knew what he had to expect, and would not be 
afraid of advancing his money ; but if it were held 
that a bill, which, on the face of it, appeared to be 
payable to order, was a bill payable to bearer, it 
Vas impoſſible for the holder to know what would 
happen. The Court of King's Bench had given a 
judgment on this bill contrary, not only to all the 
notions which the holders had on the ſubject, but 
contrary to every expectation which they could 
my entertain when they took it—they had 

„„ 
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taken it as a bill payable to order, and it had ned 
out to be a bill payable to bearer. 


Ir had been humorouſly ſaid, that it could not by: 


told what a will was, *till it had gone through the 
Houſe of Lords; but he had never r heard this of a 


bill of exchange. 3 = 


Hrs lordſhip next adverted to he nt 2 f prius de- 


ciſion of Lord Mansfield, in 1769.—He conceived 


that caſe did not apply to the preſent ;' " becauſe 
Lord Mansfield had ſaid, he would not permit 


parties to avail themſelves of their own fraud; and 
held, that the inſtrument ſhould be conſidered to 


be what it purported to be on the face of it. But 


in the preſent caſe directly the contrary. was at- 
tempted ; it was wiſhed to convert a bill which « on 


the face of it purported to be a bill payable to 


order, into a bill payable to bearer.—He conceived : 
that - more authority had been given to that caſe 


than Lord Mans field intended. 


Ir had been ſaid, that this a e be 


ſupported from analogy to deeds which regulated 
the conveyances of real eſtates. In deeds, there 
muſt be certain words uſed, as dedi, conceſſh, 55 &c. 


without which the conveyance would be void. 


There muſt be a ſubject grantable; there muſt be 


a perſon capable of granting; and there muſt be A 


perſon capable of receiving. 88 8 


IN like manner he conceived 83 uk be a 


certain form of words uſed in bills payable to 


order, and a different form in bills payable to 


bearer. It muſt E clearly on the face of the | 
R „„ bill, | 


PO 


been a nudum patrwin. 
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bill, whether it be a bill payable to order, ur a bill 


| payable to bearer. On theſe grounds he differed in 


opinion from thoſe who'thought'the j judgment could 


| be maintained on the fifth count. 


Ir he were to ſupport the judgment on any count 


it would be on the firſt. This was not a Bill of 


Exchange, affignable accord ing to the law and 


cuſtom of merchants, 'but it was an uridetraking, 


If the defendants in error had given money to the 
drawers for this bill, and the acceptors had known 


that they had done ſo, and on that account had ac- 
cepted the bill, he conceived this would have been 
an undertaking to pay the debt of another: for in 
that caſe the drawers would have been indebted to 

* the holders, arid the acceptors would have been 
5 apprized of that clrcumſtance; and the conſidera- 
tion would have been, that they, by inrerpoſing 
their credit, would have preverited the:holders from 


going back on the drawers: It would not have 


Bur his Lordſhip coneeived it woutd be im. 


polible the judgment could be ſupported even on 


the firſt count, and he ſaw no ground on which it 
was poſſible to affiri the judgment. Their lord- 


hips ought not to forget the numerous inconve- 
niences that would attend the tranſactions of com- 


mercial men. Who was to know that John White 
was a mere fiction? When was it to be known? 


When the holders come againſt the acceprors, they 


refuſe payment, and Rand an action; and at laſt 


the — are told that the niſtrument which they 


took 


— 
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took as a bill payable to order, was a bill payable 


to bearer. Let it be fraud or not to make ſuch an ; 


inſtrument, it muſt be an aſſignable bill. The ac- 
ceptors ſhould not be allowed to urge fraud in their 
own. defence: they ſnould be bound by the fraud: 
they ſhould be tied down to their tranſaction, as if 
it had been honeſt and son ide. But the obſerva- 
tion of the Chief Baron appeared unanſwerable, 
that until the plaintiffs had made out their title, 
the defendants could not * called. 5 e to e 
defenſe. 

Lorp Lou Seren faid, that he. entities wy 
the ſame opinion which he had. originally delivered 
in the Common Pleas; that this inſtrument ought 
to be conſideret] as a bill payable to bearer. 

Tus Lord Chancellor had very properly pro- 
poſed to the conſideration of the judges, a queſtion 
preliminary to. the diſcuſſion on the merits. This 
queſtion was, whether by: the matter found in thne 
ſpecial verdict, the acts done by the parties to this 


bill imported an utterance of it, e it 0 


have been forgedꝰ 

Tux anſwer which had idk a was, a 
from the matter found in the ſpecĩal verdict, it was 
impoſſible to ſay any forgery had been committed 
reſpecting the bill. One of the judges had la- 
tated whether che acceptance amounted to an ut- 


terance; but the general opinion was, that there So 


was no forgery on the bill. The groundion which 
tde judges delivered this opinion was inconteſtable. 
The 1 verdict did not ſtate that the vriting 
„ R2 1 of 


| 
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of the name of John White on the bill was done 
with an intent to defraud any particular perſon. 
On the ſpecial verdict, the tranſaction was ſtated 
paper 
in the form of a bill, and directed it to Gibſon and 
Johnſon, defiring them, three months after date, 


to pay to John White, or order, 7211. 58. for value 


received. After that, and before the bill was pre- 


ſented for acceptance, it got into the hands of 


Minet and Fector, for a valuable confideration. 
But a very material circumſtance had taken place, 
by the drawers having indorſed it. The indorſe- 
ment of the drawers was certainly unneceſſary with 


| reſpect to the bill itſelf; but the jury ſeeing. the 
indorſement of the drawers before the value of the 


bill was actually paid, thought it a demonſtration 
that no deception had been practiſed on the 
holders, but that it muſt have occurred to Minet 
and Fector, that White was not in fact the payee 
of the bill; for that if he had, it muſt have come 


from him, and not from the drawers; and that it 
vas impoſſible to account for its coming back 


again to the drawers, if it had come out of the 


hands of the payee, which it muſt have done had 
he been a real perſon. 


This demonſtrated that it 
was completely indifferent whether White exiſted 


or not; whether he was worth a fixpence or not; 


whether he was to be found or not. Gibſon and 


Johnſon accepted it as thedraftof Liveſey, Hargrave, 
and Co. with their indorſement upon it, as the in- 
dorſement of a bill that had never been out of their 


cuſtody. 


n i 
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ks Finding it with' the name of Livedy, ö 
Hargrave, and Co. indorſed upon it, as well as that 


of John White, they accepted it. On what ground, 


and under what circumſtances did they accept it? 
Was it an acceptance to pay to the order of John 


White? They knew at the time the name of White 
was nothing. They knew it was a bill that had 
come immediately out of the hands of Liveſey, 
Hargrave, and Co. and therefore they accepted it, 
to pay to the perſon who for value held it-of the 


latter, which was to pay it to whoever ſhould 18 


the bearer. 


Tux diſtinction ab bills 8 to order, 


and bills payable to bearer was this, that the former 


muſt be aſſigned by the real payee; they could 


never get back to the hands of the drawer but by 
being diſhonoured. A bill payable to bearer was 


ſuch a bill that any man who picked it up in the 


ſtreets; might maintain an action on it. The ſtate 
of the bill in queſtion, when preſented for accept- 


ance, negatived the idea that there was any ſuch 
perſon as John White. The acceptors knew, that 


the words Jobn White, or n, were my 
colourable; 


TnkRk was a convenience in ud for merchants | 
to be able to raiſe money; and this was frequently. | 
done through the medium of Bills of Exchange. 
The bills were ſent to market and negociated by. 


means of the brokers. The broker put a name 


upon them, and did not diſcloſe his principal until 


he had found a JON who would deal with him ; 


* e 2 


r 
— 


— eddie > — 
1 = 9 
* e A" 
ESI — — — 
— ary ——— — 
2 ———————————————53ꝛ3 
p rs nn 7 re 
Fe, 2 tt RISE 
—ů—ů — Fai erg 


Pr —— 


— LIE 


. . .. 
= — 1 — 


1 
= ® „ * . yu * o 
— * 
* 
_ — ky — — — - — —— 
2 — - — — — . © 75-g r o — = 
* 8 - OE EET IRS Tac a —— — — q — a; — n 8 — TP 8 — 
.. EET — - —.— — = d Lou SS — CT — Ot. 2 — — — — — . - - 
- — — — — — — 1 
— . e ,, IEA ͤ¼e-r, eee 2 _— 53 2 — — —— a 9 
gue gy —— — K n 1 8 D Dz— Rar G NK. 
, — — = 4 n —— — - . » paſty 
b 7 N * . x 4 - gy 1 — — 2 
1 L —< - I : — dee _ Et — a = . wt Co * n 


— — — — 
— — 
— 2 N 


Wis, 
7 
wa 
'n 
1 
«17 
art 35 
4 FT 
TILE? 
10 if 4, 
' : 


— 


246 - 


OF THE PROOF NEC CSSARY, &c. 


the principal was then diſcovered, who men put his 


name on the bill, and from the moment the buyer 
got that indorſement, he was perfectly indifferent. 
Tur acceptance was ſubſequent to the indorſe- 
ment by the drawers : the bill had ceaſed to be 
payable to the order of John White, becauſe the 
acceptors, at the time they put their acceptance to 
it, took John White to be merely matter of form; 


and therefore his lordſhip was of opinion, that, in 


its proper and legal operation, and in the real ſtate 
of the tranſaction between the parties, this was a 


bill which Gibſon and Johnſon undertook to pay | 
to whoever ſhould produce that bill to them with 
the indorſement of Liveſey, Hargrave, and Co. and 


to whoever had paid a valuable conſideration ba 
the drawers. | 

Tir Chief Baron had conceived the acti to 
be, Whether the plaintiff had made out his title to 
recover on this bill, and that the defendant was not 


obliged to move one ſtep in the cauſe until the 


plaintiff had produced evidence of an aſſignment 
made by White, by ſome circumſtances that would 


amount to a proof againſt the perſon who difputed 


that fact. They myſt previouſly eſtabliffi the fact, 
that an affignment had been made of that bill by 


Juohn White, before they could call for payment. 


Jones; oy 


Turs objection had operated ſtrongly on his 


mind; but he thought he could anſwer it : it 
ſemed to him to Peony: on a miſtaken mats oF the 
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He conceived that the plaintiffs had clearly * 


diſtinctliy proved their title to the bill, by. proving, 
that they had paid value for it to the. Fan rom, c 


whom they received it. 
A RW obſervations would make this ſufficiendy. 


clear. The defendants. in error had proved they | 


paid value far the bill to. Liveſey, Hargrave, and 
Co. Whether the name of White or order could 
be proved or not, an action might be brought; 
againft them as indorſors. For a long ſeries of 
years, the courts had held, that in an action by an 
indorſee againſt an indorſor, it was only neceſſarꝝ 


to prove the indorſor's hand; and it was on this 
ground that an indorſement made a new bill. In 


the preſent bill he could prove that the drawers 
wrote the name of White with the privity of the 
acceptors. It was in vain, therefore, to ſay that 
he had not made out his title; he had met the dif. 


ficulty ſuggeſted ; and the only queſtion was, whe. 


ther he had made out fuchs title as would. give him 
a right to recover. 


Ha confelſed, iber when the joftice af the. cal 


| ſtared him fully in the face, he did not find him- 


ſelf pleaſed to be knocked down by a formal ob- J. 


jection. He conceived that ſubſtantial juſtice was 


of much mam iqapornance. dun the bewnies of 8 


ſpecial pleading. : 
Tuts was an engagement, on the part of the 
plaintiffs in error, to pay to whoever hold 


this bill under the indorſement of Liveſey, Har- 
grave, and Co. — Was not this, in fact and i in truth, 
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an undertaking to the bearer. It was not an en- 


gagement to pay expreſsly to Minet and Fector, 
but to any perſon who could entitle himſelf under 


an indorſement from Liveſey, Hargrave, and Co, * 


The true effect of the bill, in every form in which 
it could be put, was, that it was a bill payable to 
bearer. This bill was never ſent into the world as 


a bill payable to. order; for while it was in the 
hands of the drawers it was not; and the moment 


it was ſent into the world, it was a hill payable to 


| bearer. It was no ſtraining of the law, therefore, 


to ſay, that this bill, to all intents 'and n 
was a bill payable to bearer. 


Ix had been ſaid, that if this "FER were af. 
firmed, it would be productive of numerous incon- 


veniences. He durſt not truſt himſelf to look into 
futurity, to ſee what would be the conſequence of 
checking this, or the utility of ſetting up a fictitious 
payee. If this were really uſeful to merchants, and 
was prohibited by the deciſion in the preſent caſe, 


their lordſhips would only tell them, inſtead of a fic- 
titious name, to ſubſtitute the name of the meaneſt 
cobler in the ſtreet, or the loweſt clerk in the houſe. 
Turin lordſhips knew that the parties had all 


become bankrupts ; ſuppoſe the preſent -holders 
could not recover in an action brought upon this 


bill, what would be the ſtate of theſe parties ?—At 


the time when the credit of theſe different houſes 


vas broken up, a vaſt amount of their engagements 
Rood on ſuch bills, which had been given to tradeſ- 
men for yours fold and delivered. The conſe- 


qu ence 
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quence might be, that if ſuch bills were held to be 


a nullity, theſe gentlemen might finiſh their bank- 


ruptcy; would have their certificates in their 


pockets, and a large ſurplus to themſelves. It 


would be a great reproach to juſtice, -and to the 


laws of. England, not to be able to overtake the 
extravagance of deſperate adventurers. 
He was, on theſe grounds, of opinion, that the 


judgment of the Court of "ng 8 Bench ought; to 5 


be affirmed. 
Lord BATHURST ſaid, * at firſt he had felt 


great weight in the objection of the Chief Baron, 


reſpecting the inſufficiency of the plaintiffs title, 
but he was now ſatisfied that this had always been 
a bill payable to bearer.—But if the cauſe had been 


tried before him, he would have followed the ex- 


ample of Lord. Mansfield, and not have permitted 
the defendants to inſiſt on the proof of an aſſign- 
ment by John White, which they had always known 
was impoſſible. , It was conſiſtent with juſtice that 
the holders ſhould recover the amount of the bill 


for which they had glven a valuable conſideration ;- 


and Gibſon and Johnſon having accepted this bill, 


they ſhould not be now permitted to ſay they would 
not be bound. —His lordſhip therefore thought, that 


the judgment ought to be affirmed. 


Tus Lord Chancellor then put the queſtion, that | 


the judgment be reverſed, when, without a diviſion, 
it was affirmed. { .j” © EP 


Sixce this deciſion the queſtion has been again 


agitated, in the caſe of Hunter, i in the character of 
. indorſee, 
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8 1788, and purported to be draun by Nathaniel 


or nE PROOF NECESSARY) & e. EET 


;ndorſee, againſt Gibſon _ Johnſon, i in that of 

acceptors. _ 

Tux cauſe came Ins Lord 3 and a 
ſpecial Jury at Guildhall, at the fittings after 


Michaelmas term, 1791, when the defendants de. 
murred to the evidence offered on the = of the 


plaintiff. 
Tu bill was dated cc. | Falmouth, 4 March, 


Hingſton, payable to William Fletcher or order, and 


- was addreſſed to Gibſon and Johnſon; Bankers, in : 
London; the acceptance of the latter appeared on 


the face of it; and it was indorſed William 


Fletcher, and by procuration of n Har« 


grave, and Co. A. Goodrich.” 


Inu x declaration contained 13 counts: The firſt 
of theſe ſtated, in the uſual form, the drawing of 


the bill by Hingſton in favour of William Fletcher, 


and its direction to Gibſon and Johnſon, ſuggeſting | 


that Hingſton, at the time of drawing it, well knew 
that no ſuch perſon exiſted as William Fletcher, 
mentioned in the bill; it then ſtated, that on the 
ſaid bill a certain indorſement was made, pur- 


porting to be the indorſement of William Fletcher 


named in the bill, and to' be ſubſcribed with his 
name, requiring the ſum of money mentioned in 
the bill to be paid to certain perſons uſing trade 
and commerce as copartners, in the copartnerſhip, 
name, and firm of Liveſey, Hargrave, and Com- 
pany, or Ibeir order; that the bill was afterwards 


——— to . and Johnſon for acceptance, 


AND: or THB.DEPEXCE, . 
ws, according to the cuſtom af W ac- 


cepted it, knowing that no ſuch perſan exiſted as 
William Fletcher in the bill named, and that the 


name of William Fletcher ſo indorſed on the bill 
was not the hand-writing of any perfon. of that 
name; and that the ſaid perſons: uſing trade and 
commerce in the name and firm of Liveſey, Har- 
grave, and Company, afterwards; by a certain in- 
dorſement on the. bill, fubſcribed with the hand 
and name of one Abſalom Goodrich, by procu- 
ration of Liveſey, Hargrave, and Company, ac- 
cording to the cuſtom of merchants, appointed the 
money, in the bill mentioned, to be paid to the faid 
| Robert Hunter, and delivered the bill ſo indorſed, 
as well with the name of the ſaid William Fletcher 
25 with the name of the ſaid Abfalom Goodrich to 
the ſaid Robert Hunter, by reaſon whereof, &c. - 
Taz ſecond count ſtated, exactly in the common 
form, the drawing and direction of the bill; the 


delivery of it to William Fletcher as a real. perſon; - 


the preſentment of it to Gibſon and Johnſon; its 
acceptance by them; a ſpecial indorſement by 
William Fletcher to Liveſey, Hargrave, and Com- 
pany, or their order; and the indorſement to 
Hunter, by their pv: by Abſalom _ 


rich. 
Tas third count deſcribed the bill as drawn by 


Hingſton on Gibbon. * Ann payable to the 


bearer. 


Tus fourth count, . ſtating aſx the bill was 


drawn by Hingſton on Gibſon and Johnſon, and 


* 


14 


- 


8 , N 
[i 
2 8 | 
ö N 15141 
* 
1 [1 
4 4 "1 - 
: 4 { oy 
n 
. _ 1 
I L ef i a 
__ E 8 
$ i ” 
. {i 1 => 
» 141 LO 
* d; 1 
14 $4541 19 
1 ] 4 * 
1 1 
n 1 , | 
2 = 18 
1 38K 
. y 11 if 
: 17 
i * 38 
N wth At 
SIGH + 
Fj | 1638 IG 
. "ny | 
y It $4. 
i 136 \ 
1 1 bel 
gi! f 
1 ö ! 
Ji 
nnn 
* ein! 
11 , 
1 + 
g : jt $7 
j anos 
' : \ 
: * * g 
Y 
1 F. 
= 1 1 49 
= . 11 Er, 
1 k ; 
f 7 
3 a»: * 
5 Men 
ine 
— 17 q 
"2 A. 
* N © 
4 184 11 1 
i 1 ® 
— Die 
f N 
/ wn * 
oF] 1 
3 115 5. 
25 
: } 
WI 
4 1 * 
, 1 7 
1 4 
b 11g 
is 
i 4 q 
111. 6 
aL 
1 18 
1 i 
. { itt * 
3:46 (1 
"11% 
| oY #7 
1 . 
4 14 F 1 
: : 
ir © ifs 
1 * ; 
_ ay 
1 i 
W141. 
4 | 5 
1 4 = 
% bs 0 AI, 
14 2 
. (2154 0 
* R 
[> 2 JT qv 
Nie In 
. 11 
11 
|! FELL 508 
TR ! aa 
; 19 
- 
; 
* 4 
{ 1 
I 
l 


—— 


PR Þ 


252 


or. THE PROOF NECESSARY, &. 


made payable to William Fletcher or order, and 


that it was preſented to Gibſon and Johnſon, and 
accepted by them, averred, that at the time when it 
was drawn, or at any time afterwards, there was not 
any. ſuch perſon as William Fletcher, the ſyppoſed 
payee, but that the ſame name was merely fictitious, 
by reaſon of which it alledged the ſum of money 
mentioned in the bill became payable to the bearer; 


and it then averred, that the plaintiff, in due form 


of law, became the bearer and proprietor of it. 
Tux fifth count deſcribed the bill as drawn on 


. Gibſon and Johnſon by Liveſey, Hargrave, and 


Company, with the hand and name of the ſaid 


_ Abſalom Goodrich, by procuration of the faid | 
Liveſey, Hargrave, and Company, thereunto ſub. 


ſcribed,” and made payable to Robert n 
the. plaintiff, or order.* _ 

Tusk were all the counts framed on the- bill 
itſelf. 


thaniel Hingſton was indebted to the plaintiff 


Robert Hunter for money had and received for the 
| uſe of the plaintiff, and for money paid, laid out, 
and expended by the plaintiff for the uſe of the ſaid 
| Nathaniel Hingſton; and that the laſt-mentioned 
ſum of money, at the time of making the promiſe 


* This count was evidently framed on is principle that the 
indorſement, by the procuration of Liveſey, Hargrave, and Co. 
was,. as between them, the en and a nn indorſee, 
he conſidered 26 2 200-206... VV 


Tux fixth count, reciting 7 har the aid Na- : 


AND or THE DEFENCE, de. | 
and undertaking thereinafter mentioned, 


wholly due and owen and unpaid from the 2 5 | 


Nathaniel Hingſton to the faid Robert Hunter,” 
alleged, that the defendants, Gibſon and Johnſon, 


in conſideration of the premiſes, and alſo in con- 


ſideration that the plaintiff, at their ſpecial inſtance 


and requeſt, would forbear and give day of pay- 


ment of the laſt mentioned ſum until the 14th day 


of May, 1788, and would not ſue the ſaid N. 


Hingſton for the recovery of that ſum at any time 


before default ſhould be made by the defendants in 


payment of it, according to their promiſe and 


undertaking next thereinafter mentioned, under. 


took and promiſed to the plaintiff to pay him that 
ſum on the 14th day of May, 1788: It then averred 


that the plaintiff, confiding in this promiſe and 


undertaking, forbore and gave day of payment till 
the 14th of May, 1788, and did pot ſue or proſe- 
cute the ſaid N. Hingſton for the recovery of the 


ſaid ſum, or any part of it, at any time before the 


defendants had made default in paying the ſaid ſum, 
according to their promiſe and umdertaking; and 


that the plaintiff had not at any tithe /ince the 


making of that promiſe and undertaking ſued or 


proſecuted the ſaid N. Hingſton for the recovery 
of that ſum or any part of it, but had wholly for- 
borne ſo to do; and that the ſaid laſt mentioned ſum 


of money. remained wholly due and unpaid, Sc. 


© This was the day the bill became dus 


= 


oF THE PROOF NECESSARY, «>; 8 8 


8 Tu ſeventh count differed from the ſirth only 
in this, that it alleged the undertaking -of the de 


fendants to pay on the 14th of May to be con- 


ditional, © if the ſaid ſum of money ſhould then 
remain unpaid to the ſaid Robert Hunter; and, 
inſtead of averring that the ſaid laſt mentioned 
ſum of money remained wholly. due and-unpaid,” 
averred “that, on anll after the ſaid 14th day of 
May, 1788, it had remained, and had been, and 
ſtill remained, and was wholly due and unpaid, vc!” 

Tur eighth count reſembled the fixth, ſtating 


Liveſey, 'Hargrave, and Company as the original 


debtors to Hunter, inſtead of Hingfton. | 


Tue ninth differed from the eighth only as the 
ſeventh did from the ſixth. 


Tus tenth was for money hat and — 
the eleventh for money paid; the-twelfth for money 
tent and advanced; and the thirteenth) on an ac- 
count ſtated The plea was the general iſſue. 


* * 


: The record Proceeded in theſe words pos, 


. ce AND the jurors of the jury, heel mention | 


is within made, being called, likewiſe come, and 
being choſen, tried and ſworn, to ſay the truth. of 
the premiſes within contained, the ſaid Robert 
Hunter produced to the jury aforeſaid. a certain 


inſtrument in writing, in the words and figures | 


followi ing, that 1 is to ſay— | 


— * * * . , 
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. 


C. Sar. 7 eee 
e Falmouth, auer 1 , 1 1786. 
2 Two months After -dace pay to Mr. Wi lliam 
Fletcher, or order, five hundred twenty - one pounds 
ſeven ſhillings, Ve. received, with or vithout 


advice. | 5 | . 
Naruanter Hixosrox. | 


7 0 M: rs. Grb/on and Jobnſon, | EL 
Bank London. | | No. 2068. | 
7@ and 7. | | 


Anp whereupon are the following indorſements, | 
„William Fletcher,” «by procuration of Livefey,  =- 
Hargrave, and Co.“ « A. Goodrich;” and the 
ſaid Robert Hunter, to prove and maintain the iſſue 
within joined on his part, ſhews in evidence to the 
jury afbreſaid, by Robert Booth, a witneſs duly. 
ſworn in that behalf, that he, the faid Robert 
Booth, was a clerk to certain perſons uſing trade 
and commerce as copartners, in the copartnerſhip, 
name, and firm of Livefey, Hargrave, and Com- 
pany, and that one Nathaniel Hingſton was, at te 1 
time of drawing the ſaid inſtrument, a ſhop-keeper,ĩ 1 i 
at Falmouth, in the county of Cornwall; that tze "Wil 
name of Nathaniel Hingfton ſubſcribed to the ſaid 
inſtrument was the hand-writing of the faid Na- 
thaniel 'Hingfton, and that he drew the dme 
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or THE PROOF NECESSARY, be. | 


agent to the faid Liveſey, Hargrave, and Company; 


that Liveſey, Hargrave, and Company | uſed to 


ſend down to the.ſaid Nathaniel Hingſton blank 


bills of Exchange for him to ſign as the drawer 
thereof; that many ſuch᷑ blank bills were ſent doun 


| together; that when they were returned to the 
ſaid Liveſey, Hargrave, and Company, they filled 
up the blanks with the ſum to be paid, and the 
name of the perſon to whom the ſame was to be 


payable; that when the bills were ſo drawn and 
filled up, they were carried, indiſcriminately with 
other bills, to the houſe of Thomas Gibſon and 
Joſeph Johnſon, the defendants, for their accep- 


tance; that Livefey, Hargrave, and Company gave | 
Gibſon and Johnſon advice of the bills ſo drawn } 


by the ſaid Nathaniel Hingſton; that ſuch bills, 
indiſcriminately with the ſaid other bills, uſed to be 


carried two or three times a-day from the houſe of 
Liveſey, Hargreave, and Company to the houſe of 
_ Gibſon and Johnſon for acceptance, and were often 


carried wet ; that the acceptance of the bill pro- 
duced was the acceptance of the defendants, Tho- 
mas Gibſon and Joſeph Johnſon ; that the faid 
Robert Booth upon thoſe occaſions uſed to ſee the 


defendant Johnſon; that Liveſey, Hargrave, and 


Company were generally indebted to the defendants, 


| Gibſon and Johnſon, on the balance. of accounts, 
: for caſh advanced by the ſaid Gibſon and Johnſon 
to the ſaid Liveſey, Hargrave and Company; | that 
the defendants, Gibſon and Johnſon, were covered 
for theſe acceptances by Bills of Exchange given 


as 


BT 


>», CY 


AND or THE DEFENCE, &e.. EO = 
as a Remy for the ſame, but that the ſaid bills EIS - 
given as a ſecurity have not been paid; that no 1 
ſuch perſon as William Fletcher in the ſaid inſtru - 
ment and indorſement named, exiſted; and that the 

name William Fletcher, ſo indorſed on the ſaid in- 
ſtrument, was not the handwriting of any perſon of 
the name of William Fletcher. And the ſaid 
Robert Hunter further ſhews in evidence to the 
jury aforeſaid, by one Stephen Barber, a witneſs 
duly ſworn in that behalf, that he negociated the 
inſtrument now produced, with the plaintiff Robert 
Hunter; that he carried it from Liveſey, Har- 
grave, and Company, to get it diſcounted for them 
and that he told the ſaid Robert Hunter from 
whom he came: that the ſaid Robert Hunter gave 
him the value for the ſaid inſtrument in money, 
and he took it back to be indorſed by Liveſey, 

Hargrave, and Company; and that it was indorſed 
by Abſalom Goodrich, by procuration of Liveſey, 
Hargrave, and Company: that the ſaid inſtrument 
had been accepted by Gibſon no Johnſon before 
it was carried to be diſcount 3 

Arrzn ſtating the 3 to this evidence, 
and the joĩnder in demurrer, che record proceeded 
thus :— 

« WHEREUPON it is told to the jurors  aforefaid] 
that they ſhall inquire what damages the ſaid Ro- 
bert Hunter has ſuſtained, as well by reaſon of the 
matter ſhewn in evidence as aforeſaid, as for his 


coſts and charges by him nut his ſuit in this be- 
S - > 


OF THE PROOF NECESSARY, &Cc. 


for the ſaid Robert Hunter; and the jurors afore- 


ſaid, upon their oaths aforeſaid, thereupon ſay, that 
if it ſhall happen that judgment ſhall be given for 


the ſaid Robert Hunter upon the evidence afore- 
ſaid, then they aſſeſs the damages of the ſaid Robert 
Hunter, by him ſuſtained by reaſon of the matter 
ſhewn in evidence as aforeſaid, beſides his coſts and 
charges by him about his ſuit in this behalf ex- 
pended, to 5211. 7s. and for thoſe coſts and charges 
to 40s.—and thereupon the ſaid jurors, by the 
aſſent of the ſaid parties, are diſcharged from giving 
any further verdict upon the premiſes. — Then 
followed the entry of judgment for the plaintiff. 
Ix Hilary term, 1792, this demurrer to evidence 
was ſet down for argument before the Court of 
King's Bench; but it being the underſtanding of 
both parties that a writ of error was to be brought, 


the court gave judgment for the ee without 


argument. 

Ox this judgment a writ of error was brought, 
returnable in Parliament, and the general errors 
aſſigned. 

Tune caſe having been fully argued at the bar 
of the Houſe of Lords, the following en 
. were propoſed to the judges :— 

1. WHETHER, upon. the ſtate of the 9 
given for the plaintiff in this caſe, it was competent 
to the * to inſiſt upon the jury being diſ- 

N 


half expended, in caſe it ſhall happen that Judge 
ment ſhall be given upon the evidence aforeſaid 


— 


AND or THE DEFENCE, &c. 


charged from giving a verdict, by demu rring to the 


evidence and obliging the plaintiff to Join in de- 
murrer ? _ | 
2. WHETHER, on this record, 2 judgment can 
be given? 
3. Ix caſe 10 judgment can be given, what 
- ought to be the award? 
| To theſe queſtions Lord Chief Juſtice 1 de- 
livered the unanimous anſwer of the judges. 


His Lordſhip, after explaining the nature of de- 


murrers in general, and concluding his explanation 
by obſerving, that before the queſtion between the 
parties could be referred to the deciſion of the 
judges © the fad muſt be firſt aſcertained,” pro- 
ceeded todiſculs the firſtqueſtion i in the preſent caſe. 

« ALL the books,” he obſerved, © agreed, that 
if a matter of recard, or other matter in writing, 
were offered in evidence to maintain an iſſue joined 
between the parties, the adverſe party might in/{# 
on the jury being diſcharged from giving a verdict, 
by demurring to the evidence, and compelling the 
party offering the evidence to join in demurrer: 
that the books alſo agreed, that if paro! evidence 
were offered and the adverſe party demurred, he 
who offered the evidence migbt join in demurrer if 


he would; but that, on the queſtion whether the 


party offering pare! evidence ſhould be compelled to 
Join in demurrer, the language of the books was 


very indiſtin&. . That the reaſon aſſigned, why he 


ſhould be obliged to join in demurrer, when the 
8 2 evidence 
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evidence he offered was, in writing, was this, « that 
there could not be any. variance of matter in writing.” ® 


That parol evidence was ſometimes certain, and no 


more admitted of any variance than matter in 
writing; but it was alſo frequently looſe and in- 
determinate, frequently circumſtantial.—That- the 
reaſon for obliging the party offering evidence in 
writing to join in demurrer, applied to the firf 


ſort of parol evidence, but did not apply to the 


ſecond, which might be urged with more or leſs 
effect to a jury; leaſt of all would it apply to evi- 
dence of circumſtances which was meant to operate 


beyond the proof of the exiſtence of thoſe circumflances, 


and to conduce to the proof of the exiſtence of other 
faFs—yet, if there could be no demurrer in ſuch 


caſes, there would be no conſiſtency in the doctrine 


of demurrers to evidence, by which the application 
of the law to the fact on an iſſue was meant to be 
withdrawn from a jury, and transferred to the 


judges. If the party who demurred would admit _ 


the fact, the evidence of which fact was looſe and 


| indeterminate ; or in the caſe of circumſtantial 
evidence, if he would admit the exiſtence of the 
fa, which the circumſtances offered in evidence 
conduced to prove, there would then be no more 


variance in this parol evidence than in a matter 


in writing, and the reaſons for compelling the party 


 * Middleton v. Baker, Cro. El. 753. S. C. 5 Co, 104. 


who 


18 
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who offered the evidence to join in demurrer ww 
would+hen apply, and the doctrine of demurrers = 
to evidence would be uniform and conſiſtent.” _ 
AFTER ſhewing from an elaborate examination 
of the caſes * on the ſubject, that this was the fair : 
reſult of the principles adopted in them, his Lord- 
ſhip ſaid, that the anſwer on which the judges had 
agreed to the firſt queſtion propoſed to them was 
this, © That upon the ſtate of the evidence given 
for the plaintiff in this caſe, it was not competent 
to the defendants to inſiſt upon the jury being 
diſcharged from giving a verdict, by demurring to 
the evidence, and obliging the plaintiff to join in 
demurrer, without diſtinctly admitting upon the record 
every fact and every concluſion which the evidence given 
for the plaintiff conduced to prove.” 
To the ſecond queſtion it was anſwered, that no 
judgment could be given; that the examination of 
the witneſſes had been conducted ſo looſely, or the 
demurrer had been ſo negligently framed, fhat 
there was no manner of certainty in the ſtate of the | - © 
facts upon which any judgment could be founded.“ | — 
To the third queſtion it was anſwered, ** that a 4 1 
venire facias i de novo ought to be awarded,” which 
was accordingly done. f 3 | 3 


8 Baker's caſe before · mentioned, Wright v. Pindar. Al. 18. 
S. C. Stile 22. ara v. Filiſker, 2 Rolle's Rep. 117. 


+ Gibſon Gi — v. Hunter, i in error, 2 H. Black done 
187-209. . 
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Tus cauſe came on to be tried a ſecond time 


before Lord Kenyon, at Guildhall, at the ſittings 


after Trinity term, 1793, when the defendants ten- 


dered a bill of exceptions to his Lordſhip's di- 
rection to the jury, the record of which, after Mating 
the bill with the indorſements, proceeded thus. 

© AND the faid plaintiff thereupon proved, and 
gave in evidence to the ſaid jury, that the name 


Nathaniel Hingſton, purporting to be ſubſcribed to 


the ſaid paper writing fo produced to the ſaid jury, 
was of the proper hand writing of the faid Na- 
thaniel Hingſton, and that the ſaid Nathaniel Hing- 
ſton ſo ſubſcribed the faid paper writing, as the 
drawer of the ſame, and as the agent of the ſaid 
Liveſey, Hargrave, and Company, and was accuſ- 


tomed to draw bills of exchange for them, in his 


own name, as their agent, and that the ſaid Na- 
thaniel Hingſton reſided at Falmouth; that no 


ſuch perſon as William Fletcher the ſuppoſed payee 
ever exiſted, and that the name William Fletcher 


was merely fictitious ; and that the ſaid paper 
* writing, ſo ſubſcribed by the ſaid Nathaniel Hing- 


ſton, and before the ſame was indorſed with the 


name of © A, Goodrich, by procuration of Liveſey, 
Hargrave, and Co.“ and alfo before the letters and 


figures No. 2068, and the letters G. and J. were 


ſubſcribed thereto, was ſent by the ſaid Liveſey, 


Hargrave, and Company, being the ſame perſons 


mentioned and deſcribed in the ſaid indorſement, 
by the name or firm of Liveſey, Hargrave, and Co. 
to. the ſaid defendants 115 acceptance, who accord 


07 
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' ingly accepted the ſame, by ſubſcribing thereto the 


ſaid letters and figures, No. 2068, and alſo the ſaid 
letters G. and J. as the initials. of their reſpective 
names. That the indorſement of the name William 
Fletcher, was made by a clerk of Liveſey, Hargrave, 
and Company, whoſe name was not William Fletcher, 
and that the ſaid bill was afterwards indorſed with 


the words, © by procuration of Liveſey, Hargrave, 


and Co. A. Goodrich,” by the ſaid A. Goodrich, 
a clerk of the ſaid Liveſey, Hargrave, and Co. 

and paid and delivered by them to the ſaid plaintiff 
for a valuable conſideration then paid to them by 
the ſaid plaintiff, who did not know that the payee 
named in the ſaid paper writing was fictitious. 
And the faid plaintiff, in further maintenance of 


the ſaid iflue ſo joined as aforeſaid, on his part, and 


to ſhew that the ſaid defendants, at the time of their 
ſaid acceptance of the ſaid paper writing, either 
knew that the ſaid name William Fletcher, contained 
in the ſame paper writing, and indorſed thereon as 
aforeſaid, was a fictitious name, or that the ſaid 


defendants had given authority to the ſaid Liveſey, 


Hargrave, and Co. to draw the ſaid paper writing, 


ſo produced to the jury, upon them the ſaid de- 


fendants, by and in the name of the ſaid Nathaniel 
Hingſton their ſaid agent, expreſſed therein to be 
made payable to the order of a perſon who did nat 


in fact exiſt, and whoſe name was a fictitious name, 


by having given a general authority to the ſaid 


Liveſey, Hargrave, and Co. to draw Bills of Ex- 


change * them * defendants, by and i ff 
4 | - WE 
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the name of the ſaid Nathaniel Hingſton their ſaid 
agent expreſſed therein, to be made payable to the 
order of perſons who did not in fact exiſt, and 
whoſe names were fictitious names, did further 


prove and give in evidence to the ſaid jury, that 
the ſaid Liveſey, Hargrave, and Co. uſed to ſend 
down to the ſaid Nathaniel Hingſton, at Falmouth, 


printed forms of Bills of Exchange, upon paper 
duly ſtamped for that pyrpoſe, with blanks t erein 
for the dates, the times of payment, the names of 
the payees, and the ſums to be made payable 
therein, to be ſigned by him the ſaid Nathaniel 
Hingſton, who uſed to return the ſame ſigned by him 
the ſaid Nathaniel Hingſton accordingly, to the 
ſaid Liveſey, Hargrave, and Co. who then filled up 


the bills ſo returned according to their convenience, 
with dates, the times they were made payable, the 


payees names, the greater part of which were ficti- 
tious, and the reſidue real, and the ſums for which 


they were to become payable, and that this was done 


as the exigencies of the houſe of Liveſey, Hargrave, 
and Co. required. That when the bills were thus 


filled up, they were taken to the defendants for 


acceptance; ſome of the ſaid bills, when ſo taken 


for acceptance, being unindorſed, and others of 
ſuch bills, at the time they were ſo taken for ac- 


ceptance, having the names of the ſuppoſed payees 


in ſuch bills indorſed in various hand-writings. 
That this happened in a great variety of inſtances, 
and to the amount of 20,0001. That the ſaid bill 

or paper wrong produced i in evidence, although 


dated 


* 
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dated at Falmouth, was not in fact filled up wich 
the date, the time of payment, the name of the 
payee, or the ſum of money therein mentioned, at 
Falmouth, but in London. That bills ſo drawn 
by the ſaid Nathaniel Hingſton, and dated from 


the ſame place, were frequently carried at ſeveral 


different times on' the ſame day, by the ſaid Live- 


ſey, Hargrave, and Co. to the defendants for ac- 


ceptance, and accepted by them accordingly. That 


it requires three days to tranfmit a bill from Fal- 


mouth to London by the poſt. That in ſeveral in- 


ances, ſuch bills drawn by the ſaid Nathaniel 
Hingſton, as from Falmouth, have been preſented 
by the ſaid Liveſey, Hargrave, and Co. on the fe. 


cond day after the date of them, to the defendants 
for acceptance, and that they have accepted them 
without objection. That in many inſtances, bills 
ſo drawn by the ſaid Nathaniel Hingſton, were pre- 
ſented by the ſaid Liveſey, Hargrave, and Co. to 
the defendants for acceptance on the days on which, 


by the courſe of the poſt, the ſame bills would have 
arrived, if ſent on the reſpective days of their re- 


ſpective dates, but before the hours of the poſt's 
arrival on thoſe days, and that they were accepted 
by the defendants without objection. That in 


ſome inſtances, ſuch bills were carried for. ac 
ceptance after the arrival of the poſt from! Fal- 


mouth, and other bills of the like king at Hlifferent 
times aſterwards on the ſame * That i in many 
inſtances, ſuch bills Were: cried 4 


Mt ied for a" ES 
2 | | the. 


_ 
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the day on which they were filled up by the bad 


Liveſey, Hargrave, and Co. the inſtant they were 


filled up, and whilſt the ink with which they were 


ſo filled up has been wet. That the houſe of the 


ſaid Liveſey, Hargrave, and Co. where the ſaid 
bills were fo filled up, was not three minutes walk 
from the defendants' houſe. That this was the ge- 


neral courſe of dealing between the ſaid Liveſey, 
Hargrave, and Co. and the defendants. That the 
ink has been apparently ſo wet at many times when 


the bills were ſo delivered for acceptance, that the 


perſon who delivered them was careful in carrying 


them that they might not be ſmeared. That at 


the time of carrying them in this manner, it vas 
apparent that the ſignature of Nathaniel Hingſton 


was dry, and an old writing, and that what had 
been written to fill up the bills was freſh and wet. 
That the witneſſes, by whoſe teſtimony the plaintiff 
gave the ſaid evidence of the ſeveral inſtances of 


the manner of preſenting and accepting the ſaid 


bills, had no particular memory to diſtinguiſh the 
bill or paper writing produced in evidence from 
the reſt of the bills preſented, and accepted by the 


defendants : that the date of the faid bill or paper 


produced in evidence, the name of the payee, and 


the ſum therein expreſſed to be made payable, were 


filled up by a clerk in the houſe of Liveſey, Har- 
grave, and Co. in London, and that was a general 
courſe before deſcribed with reſpect to the other 
| bills that were carried to the defendants wet for ac- 


Ceptance. 
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 ceptlriews* That the defendants paid bills under 5 


theſe circumſtances to a large en an mth 
confiderable length of time.” 

Tux record then ſtated the obje&ion by'whie * 
fendants* counſel to the admiſſibility of this evi- 
dence; the direction of the judge to the jury that 
it was proper evidence to maintain the iſſue on the 
third count, which conſidered the bill as payable 
to the bearer : the verdid of the jury according to 
that direction; the tender of a bill of exceptions 


to his Lordſhip ; ; and his ee 8 Putting his Neal 


to the latter. 

In Michaelmas term, 1793, the Court of King" 8 
Bench gave judgment for the plaintiff, on which 
the defendants brought a writ of error in Parlia- 
ment, and aſſigned the common errors. e 


Arx argument at the bar of the Houſe of 
Lords, the 1 pare. ona wat pu to the 


1 i 
. * %.. 


judges :— — 
cc Wurrnen hs circumſtances  erecrtiched/i in the 
bill of exceptions was ſufficiently relative to the 


propoſitions therein alſo mentioned, viz. that the 


defendants in the action knew the name Fletcher 
was fictitious, or that the defendants had given au- 


thority to Liveley and Company to draw hills upen 


them the faid deftndants, payable to Rctitious 
payers, fo that they "ought to have been received, Ty 


| and left to the jury as evidence thereof?“ 


On this queſtion there v was a diviſion among the 
judges, who, in Eaſter term, 1794, delivered their 


reſſ enn opinions ſeriatim; but the majority of 
| them, Y 
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them, together with the Lord Chancellor and Lord 


Kenyon, having declared that they thought the 

evidence ought to have been received and. left to 

the jury, the judgment was affirmed.*® - 
Ir may be obſerved, that the only queſtion KI 


in this caſe, was, whether the evidence ſtated was 


ſufficient for the jury to conclude that the de- 


fendants knew that in the particular inſtance of 


this bill, the payee was fictitious? or that they had 


given a general authority to Liveſey and Co. to 


draw ſuch bills upon them? If either of theſe con- 


cluſions could be drawn from the evidence, i it ſeems 


to have been admitted without diſpute, that the 


evidence was ſufficient to maintain the action on 


Lu. 
5 71 174. 
— 25. 


the bill, as a bill payable to tbe bearer, —lt follows 
from hence, That, 
In all caſes, where the holder of ſuch a bill de- 


clares againſt the acceptor, as on a bill payable to the 


bearer, it is ſufficient to maintain the action, that 


he ſhould prove; 1. That the payee was fictitious, - 
and, 2. That the defendant knew this at the time 
when he accepted the bill ;—or, 1. That the payee - 
was fictitious, and, 2. That the defendant had 
given a general authority to the drawer, &c. to dray 


bills upon him in the name of fictitious payees. 
Ix an action by an indorſee againſt an indorſor, 


| it js not neceſſary to prove either the hand of 25 


Gibbſon "Es Hunter, in error, 2 H. dlackfons nk f 


drawer 
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drawer or of the acceptor, or of any indorſor bellen 5 


him againſt whom the action is brought; for by 
his indorſement, he virtually undertakes to every 
ſubſequent holder, that the names of the drawer, 
acceptor, and previous indorſors, are really in the 
hand-writing of thoſe to whom they PII 
purport to belong. 

Tux ſame diligence alſo, with refpots to the 
drawee, and the ſame notice to the defendant. as 
indorſee, muſt be proved in this action, as in that 


againſt the drawer, every indorſor being, with re- 


ſpect to ſubſequent indorſees or holders, a new 


drawer. But proof of a demand from the drawer, 
and notice of non-payment by * is not ne- 
ceſſary. | : 

Wurnx the action is by an indorſor who has 
paid the nn r muſt be _ of the _ 
ment. 

In an action by Fa 2 againſt the acceptor, 
it is neceſſary to prove the hand-writing of the 
latter ; demand of payment from him, and refuſal ; 
the return of the bill, and payment by the plaintiff; 
but it does not appear neceſſary to prove, that the 
acceptor had in his hands effects of the drawer ; 


his acceptance is preſumption that he had, and if 


he had not, the proof muſt lie upon himſelf. 
In an action on the caſe by the acceptor againſt 
the drawer, the plaintiff muſt” prove the hand- 


1 Ld. 
Raym. 743. 


Vid. Lou- 

viere v. 

Laubray. 

10 Mod. 

36, 37- 
ymonds v. 

Parminſter. 

1 Will, 185. 


Vid. 3. 
Will. 18, 


writing of the defendant, and payment of the 


money by himſelf, on ſomething equivalent to that, 


ſuch as his being in priſon in execution. 


Ir 
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Ir does not ſeem clear, whether, in the abel 
a ſimple acceptance, the acceptor in this action 


muſt not be put to the proof that he had no effects 
of the drawer in his hands, either at the time of 
the acceptance, or at the payment of the bill; but 


the preſumption of law, being that he had effects, 


it would therefore ſeem that the e of the con- 
trary lies on him. 1 451 
Ix the caſe however of an acceptance or pays 
ment under proteſt, there can be no doubt, but the 
proteſt is ſufficient preſumptive. evidence of no 
effects at the time when the proteſt was made; if 


therefore it was made on payment, it is certainly 
preſumptive evidence of no effects, and it lies on | 
the drawer to ſhew the contrary : but if the proteſt | 
vas only at the time of acceptance, it is natural to 
_ preſume that at the time of payment the aceep- 


tor had effects, and the . that he ay not. _ 
lie on him. 


Ix actions againſt the dence or 2 the _ 


. proteſt is ſufficient evidence that the bill is not 
paid; and the mere production of the proteſt is 
ſufficient; it is not neceſſary to prove either the 


writing of the notary, or to give any account how 


well as the proteſt, becauſe the whole declaration 


the plaintiff had the proteſt; for that would be de- 
ſtructive to public commerce, and throw too great 
a difficulty on tranſactions of this kind: and be- 


yond ſeas, it is ſaid, that it is ſufficient to ſhew the 
court the proteſt without producing the bill itſelf, 
but here in general the bill itſelf muſt be ſhewn, as 


muſt 
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muſt be proved, which cannot be en t giving. 
the bill in evidence. of 
Bur in an action againſt the om of 2 bill Hart v. 
which was loſt, it was held by Holt, C. J. that 12 Nod. 
proof of the defendant's having owned that he had 2 
made the bill was ſufficient. 
Wirnu reſpect to a Promiſſory Note, the ſame 
rules, of what is neceſſary to be proved, apply, as - 
in a Bill of Exchange; the maker being in the 
place of the acceptor; the payee, after indorſe- 
ment, in that of the drawer ; and the indorſors and 
indorſees the ſame in each. : 
Is general* direct proof 1s ma of the fas; 
ture of thoſe parties whoſe indorſement muſt . be 
proved: But with reſpect to the party himſelf 
againſt whom the action is brought, proof of other 
circumftances may be ſufficient to ſupply the place 
of actual proof of his ſignature; particularly, con- 
feſſion. Thus, where the defendant was ſued as in- 
dorſor of a note, and it was proved, that a perſon 
to whom application had been made to diſcount it, 
ſent it to the defendant, who looked on it, and ſaid 
it was his hand, and that the note, which had _ 
months to run, would be paid when due; the Chief 


Juſtice would not permit the defendant to ſhew 4 „ 


forgery, by ſimilitude of hands, becauſe that would eee 
tend to deſtroy all negociation of Bills and Notes. Le Le Fer 
But he ſeemed inclined to have admitted actual 
proof of forgery, if the defendant could have given 
it, but this he was unable to * and the plaintiff 
had a verdict. | 250 
- TY” BY 7 


1 


4 * 
„ o%.a 3 __ + 


2 Str. 1051. : 


; 
1 
{ 
i 
il 
4 al 
1 
19 
1 
wy 


x 
= 
* 
x . 
[ 
þ 
9 
* 
2 
i 
* 
* 
U 
I 
- 
7 
p 
. 
? 
1 
** 


272 


| Dale v. 


Lubbock. 
1 Barnard. 
B. R. 198. 


p Barnes, 
z dũ ed. 


oct. 436. 


Hemmings 


v. Robinſon. 
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So, where a letter was ptoduced under the de- 
fendant's hand, in which he wrote to a friend that 


he had received a Bill of Exchange from the drawer 
on the acceptor, bearing date ſuch a day, and 


payable to him or order ſix months aſter date, and 


in all theſe circumſtances the bill agreed with the 


letter, though no ſum was mentioned in the letter, 
this was thought ſufficient evidence that the de- 
fendant had had the bill in queſtion in his poſſeſ- 


ſion; and to ſhew that he had indorſed it over, it 


was proved that he had ſaid he had come to town 


to haſten the trial of a cauſe brought againſt him 


on an indorſement he had made on a Bill of Ex- 


change, and that in fac he had N down this 


very cauſe by proviſo. | I 

- Bur where, in an action againſt any one e party, 
proof of the ſignature of another is neceffary to 
ſupport the action againſt the defendant, that proof 
muſt be direct; confeſſion of the party whoſe ſig- 
nature it purports to be, will not be ſufficient evi- 
dence. Thus in an action againſt the drawer or 
acceptor of a bill, or maker of a note, a confeſſion 


of an indorſor that he indorſed the bill or note, will 


Whitcomb. 
v. Whiting. 


Doug. mw 


not be proper proof of the indorſement. 


Bur where an action was brought againſt one, 


on a joint and ſeveral Promiſſory Note, ſigned by 
him and others, proof of payment by one of the 
others, of intereſt and part of the principal within- 


ſix years before the action brought, will be ſufficient 


to bind the defendant, and take the caſe out of the 


FRY 


ſtatute as to him. 


WII 
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Wurkk a bill is accepted, or a bill or note is 
drawn or indorſed by one ef two or more partners, 
on the partnerſhip account, proof of the ſignature 


of the partner accepting, drawing, or e is 
ſufficient to bind all the reſt. 


Wukkk a ſervant has a general a to 


draw, accept, or indorſe bills or notes, proof of 


his ſignature is ſufficient againſt the maſter; but 


ab 450. 


his authority muſt be proved. 

SUBSEQUENT aſſent, it would ſeem, is evidence 
of authority. 

A GENERAL cuſtom of the ſervant's ſignature, 
and payment by the maſter, is ſufficient proof of 
a general authority; and a general authority will 
continue to bind the maſter till its determination 
be generally known. Therefore if a ſervant, hav- 
ing authority, draw a Bill of Exchange in ſo ſhort 


a time after he is diſmiſſed, that the world cannot 


take notice of his being out .of ſervice; or if he 


were a long time out of ſervice, but that kept fo 


ſecret, that the world could not take notice.of 
the bill in thoſe caſes will bind the maſter. _ a 
Wuxkx notice is to be given by the poſt, it would 


ſeem that proof of putting the letter into the poſt 
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1 v* 
Hall. 

1 Salk. 126. 
1 Ld; Ray 
175. vid. 
arvick v. 


12 Mod. 
345. 


is ſufficient, that being in general all that is in the 


plaintiff's power to prove, —_ this i in one yore 
is denied. 


WIxRxE the defendant ſuffers poles by de- 


fault, and the plaintiff executes a writ of inquiry; 
it is ſufficient for the latter to produce the note or 
bill, without any proof of the defendant's hand: 
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Bevis v. 
Lindſell. 
B. R. 


2 Str. 1149. 


Billers v. 


Bovwles. 


18 G. 2. 


Barnes 233. 


Ellis v. 
Wall. 
Id. 234. 


2 Bl. Rep. 

248. 

Snowden v. 
omas. 


119. 3. 
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This was determined ſo long ago as the r4th G II. 


in a caſe in the King's Bench, where the plaintiff 
having offered collateral evidence to prove the de- 


fendant's hand, the court not only held that this 


was ſufficient, but ſaid, that the note being ſet out 
in the declaration, was admitted by the default, and 
that the only uſe of producing it was, to ſee whether 


any rnoney was indorſed on it as paid. 


NoTw1THSTANDING this, about four years af. 


terwards the court of Common Pleas gave a different 
deciſion, holding not only that the note ought to 


have been produced, but both the note and indorſe- 


ment proved. 


AnD they gave the ſame deciſion i in a ; caſe which 


occurred ſoon after. : 
Lox o ſubſequent to this, the ſame court is, in 


one book, reported to have given a fimilar opinion 
on the authority of the two laſt caſes. FS 
IT appeared that, the declaration contained two 


counts, one on a note of hand, and another for 


money expended ; the defendant pleaded a ſet-off; 
the plaintiff replied, and denied the ſet-off, and for 
want of a rejoinder, - ſigned judgment: The note 


was produced on the execution of the writ of in- 


quiry, but not proved; and the defendant offered 
to confeſs damages on being allowed a month's 
time to pay the debt and coſts; this was not 
granted, but the jury found the value of the note. 

THis caſe coming before the court, Lord Chief 
Juſtice De Grey is reported to have expreſſed him- 


ſelf thus: 3 muſt either be proved or ad- 
mitted. 
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mitted. The preſent caſe does neither; for 1. 


ſet- off confeſſes only general damages on both 


counts. The note therefore ought to have been 


proved. But the confeſſion of the defendant's at- 
torney makes this caſe particular in its circum- 
ſtances, and on that ground only I am for diſ- 
charging the rule for ſetting aſide the inquiry. 
The reſt of the court agreed. 


Bur in another report of the ſame caſe, the 


opinion of the court is repreſented in very dif- 
ferent terms; it is ſaid they were of opinion the 


3 Will. 155. 


jury had done right; the plea of ſet-off amounted © 


to an acknowledgment of a debt, and the clerk to 
the defendant's attorney had offered, in the hearing 
of the jury, to confeſs damages. And Gould added, 
on a judgment'by default in an action on a Pro- 


miſſory Note, or a Bill of Exchange, the ſum due 
on it is admitted, and needs not to be proved on 


the execution of a writ of inquiry. 
Bor this point is clearly decided by a late caſe 
in the King's Bench. It was an action againſt the 


acceptor; he ſuffered judgment by default, the © 


plaintiff produced a bill in the ſame terms as that 
tated in the declaration, but it did not appear to 


have been accepted ; and no other evidence was 
produced. It having been objected that the bill 
produced did not correſpond with that mentioned 
in the declaration, the court obſerved that it might 


have been accepted, though not in writing; and 
that, by ſuffering judgment to go by default, the 
. had admitted the cauſe of action to the 
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amount of the bill, becauſe that was ſet out on 
the record, and the only reaſon for producing it to 
the jury on executing the writ of inquiry, was to 


ſee whether or not any part of it had been paid. 


AND in a caſe before this, it had been held that 
it was not even neceſſary to produce the note or bill; 
for that if the defendant had paid part of it, he 


might have pleaded that, but he had let Judgment 


go for the whole. 

AnD now, on ſuch judgment, a writ of i inquiry 
is not neceſſary, for the court on application by 
the plaintiff will, if no good reaſon ſhewn to the 
contrary, refer it to the proper officer to aſcertain 
the damages and coſts, and calculate the intereſt. 

Bes1DE the different ſubjects of defence which 
may be collected from the general principles laid 
down in the preceding chapters, the moſt uſual are 
thoſe which ariſe either from the total want of con- 
ſideration, or from the illegality of the conſideration 


for which the bill or note was given. 


Tux want of conſideration, it is evident, will be 


a a ſufficient defence to an action by one party againſt 


another, from whom he has immediately received 
the inſtrument; for according to the general prin- 
ciples of law, no contract can be ſupported with- 
out a conſideration, and accordingly it frequentl7ß 
occurs, that the defendant reſts his caſe on the cir- 
cumſtance of the bill or note having 8 given 
merely for accommodation. 

Bur where the plaintiff has in fact given a 


conſideration to the pang from whom he im- 
mediately 
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mediately received the inſtrument, any preceding 
party being ſued on it, cannot protect himſelf, by 
ſaying that he himſelf had no value'of the party to 
whom he gave it; for by making himſelf a party to 
the inſtrument, he contributed to its currency, and 
that circumſtance was, perhaps, one reaſon that 
prevailed on the plaintiff to part with his money: 
And that in this reſpe& there is no difference, 
whether the perſon who actually gave a good con- 
ſideration, knew that the inſtrument was actually 
given without one or not, appears evident from the 
caſes which have been cited on a former occaſion. 
WurxRx a conſideration is illegal, that, as between 
the parties to the tranſaction, is a ſufficient reaſon 
to preclude the plaintiff from recovering, and it is 
immaterial, whether the illegal conſideration be, 
by the plaintiff himſelf, made the foundation of his 
ſuit, or ſet up by way of anſwer by the defendant; 
and therefore the defendant may ſhew that the note 
or bill on which he is ſued, was given by him to 
the plaintiff for an illegal conſideration. 
Wuere the original tranſaction however is not 
| morally bad, its illegality ariſing only from its 
being prohibited by a poſitive ſtatute, every thing 
done in conſequence of the prohibited act, will not, 
of courſe, be conſidered as void: Thus where two 
partners enter into illegal contracts with third per- 
ſons, and on a loſs falling on the partnerſhip, one 
of the partners takes upon himſelf to pay the whole 
loſs, he cannot recover againſt the other his pro- 
portion of it. But if the other give him an expreſs 
Tx 
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authority, or do any act which amounts to an 
expreſs authority, or even to a ſubſequent aſfent to 


pay his proportion of * loſs; this will be N 
on him. 

Tus, where one of two partners, e in 
a ſtock- jobbing tranſaction, paid the ſum of 3000. 
the amount of the loſs they had ſuſtained, and the 
other gave him a bond conditioned for the payment 
of half that ſum, it was held that the obligee ſhould 
recover on this bond, becauſe it was a debt of 
honour which the obligor was in conſtience bound 
to pay, and this bond was not within. the. ſtatute, 
though one from the loſers to the winners would 


| have been ſo. 


Tus ſame principle prevailed, and the n 
of this caſe was recognized in another which oc- 
curred very lately. Keeble and Hannay, with two 


other perſons, had engaged together in illegal 


ſpeculations in the ſtocks, and having incurred 
conſiderable loſſes, on the 8th of January, 174. 
came to a ſettlement with Poriis their broker, who 
had paid all the differences. On that occaſion 
Keeble repaid to*Por/is the whole ſum advanced by 


him, except $11]. which was part of Hannay's 
ſhare of the loſs, and for which Keeble drew a bill 


on Hannay in favour of Portis, which Hannay ac- 
cepted. This bill not being paid by Hannay when 
due, Portis brought an action on it againſt the exe- 
cutors of Keeble, and recovered the amount, no 
defence being ſet up on account of the illegality of 


the tranſaction. Keeble' 8 executors afterwards 
brought = 
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brought an action againſt Hannay, to ants 
themſelves the ſum recovered againſt them "*y 
Portis, the declaration being for money paid by the 
plaintiffs to the defendant's uſe, on which they ob- 
tained a verdict, and the matter being agitated in 


court on a rule to ſet aſide the verdict, that rule 


was diſcharged. Kenyon, C. J. lamen dubilanie. 
Wu the legality of a. tranſaction is impeached, . 


on account of its being in contravention of a poſi- 


tive law of this country, there is a material diſ- 
tinction between the caſe, where both plaintiff and 
defendant reſide in this country, and that where 
the plaintiff reſides abroad. In the latter caſe, 


though the plaintiff knew that the defendant in- 


| tended to tranſgreſs the laws of this country, yet if 
the contract be complete, before theſe laws can at- 


tach, he ſhall recover on that contract. Thus, Holman v. 


where the plaintiff who reſided in Dunkirk, toge- 
ther with his partner, who was a native of that 


Johnſon. 
Cowp. 341 


place, ſold and delivered a quantity of tea, for the 


price of which the action was brought, to the 


order of the defendant, knowing it was intended to 


be ſmuggled by him into England; but had no 
concern in the ſmuggling ſcheme itſelf, having fold 
the tea to the defendant in the common and ordi- 
nary courſe of trade, with an intention of being 


paid in ready money, or in bills drawn perſonally 
on him in this country; here it was held that the 


intereſt of the vendor being totally at an end, and 
his contract complete by the delivery of the goods 
at Dunkirk, the plaintiff had been guilty of no vio- 


2 4 lation 


230 


Biggs v. 
Lawrence. 
3 Term 


Rep. 454- 


Vid. Powell 
on Contracts 
Vol. 1. 1 52 
to 234. 


Vid. Doug. 
636. (614) 


or THE PROOF NECESSARY, &c. 
lation of the laws of this country, of which he 
was not bound to take notice, and therefore he had 
a right to recover; If indeed the plaintiff had en- 


gaged in the riſk of ſmuggling the goods into 


England, he would then have been privy to the 
guilt of the defendant, and would not have been 
aſſiſted by the laws of that country, whoſe laws he 
had contributed to elude. ETSY 
Bur where the plaintiffs or ſome of them reſide 
in a place ſubject to the crown of Great Britain, 
and thoſe of them ſo reſiding aſſiſt in the execution 
of the ſmuggling ſcheme, the others, though in 
fact unacquainted with the tranſaction, ſhall be con- 
ſidered as affected by the knowledge of their part- 
ners, and fhall not be aſſiſted by the courts in this 
country. e = 
Wnar is or is not a good conſideration it is not 
intended here to inquire, any farther than, as it is 
neceſſary to point out a material diſtinction which 
the legiſlature has thought proper to eſtabliſh, with - | 
reſpect to the effect which the illegality ſhall have, 
in general, and in ſome particular caſes. | | 
Ix general no advantage can be taken of the 
illegality of the conſideration, but as between the 
perſons immediately concerned, in the tranſaction ; 
any ſubſequent holder of the bill or note, by a fair 
conſideration, cannot be affected by it. Fi. 
Bur there are caſes, in which it has been de- 
termined, that by the conſtruction of certain ſta- 
tutes, the innocent indorſee ſball not recover againſt 


the acceptor of the bill, or drawer of the note. 
5 By 


* 
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By ſt. 9 Ann. c. 14. f. 1. All notes, bills, 


« &c. where the whole or any part of the con- 
« ſideration, fhall be for any money or other va- 


* luable thing whatſoever, won by gaming or 


« playing at cards, dice, tables, tennis, bowls, or 


other game or games whatſoever, or by betting on 
« the ſides or hands of ſuch as do game at any of the 
games aforeſaid, or for re- imburſing or re- paying 
« any money knowingly lent or advanced for ſuch 
gaming or betting, or lent and advanced at the 
time or place of ſuch play, to any perſon or per- 
* ſons ſo gaming or betting as aforeſaid, or that 


_ ſhall, Ain g ſuch play, ſo play or bet, ſhall be ' 


ce utterly void, fruſtrate, and of n n9 effe, to all intents 
« and purpoſes whatſoever.” | 

AFTER this ſtatute, there occurred a caſe in which 
it appeared, that the defendant had given to one 
Church, certain Promiſſory Notes for money know- 
ingly advanced by him to game with at dice; that 
Church indorſed them to the plaintiff for a valuable 
conſideration, who had no notice that any part of 
the money for which the notes were given had been 
lent for the purpoſe of gaming. Aſter two ar- 
guments, the court were of opinion, that the true 


conſtruction of the words, * ſhall be utterly void, 
& c.“ was, that no recovery could be had againſt 
the defendant on the note, even in the hands of an 


innocent indorſe. 
By ſt. 12 Ann. Rt. 2. c. 16. ſ. 1. © All bonds, 


a . and aſſurances whatſoever, made for 


* | 


Bowyer v 
Bampton. | 
Str. 115% 


* 
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** Payment of any principal, or money to be lent, 
* or covenanted to be performed upon or for any 
* uſury, whereupon or whereby there ſhall be re- 
« ſerved or taken above the rate of five pounds in 
« the hundred, ſhall be utterly void. 
Ox. this ſtatute, and on the authority of the cafe 
on the ſtatute of gaming, it has been determined 
that no action can be maintained by an innocent 
indorſee, againſt the acceptor of a bill given on an 
uſurious conſideration: The court were of opinion 


that the words of the ſtatute were too ſtrong not to 


extend to this caſe, the word aſſurances being a 
general term, comprehending all kinds of ſecurities, 
notes and bills as well as bonds, and that the for- 


mer caſe ſtood directly in the way. 


By ſt. 5 G. 2. c. 30. ſ. 11. © Every bond, bill, 
© note, contract or agreement, or other ſecurity 
* whatſoever, made or given by any bankrupt, or 
e by any other perſon, unto or to the uſe of or in 
« truſt for any creditor or creditors, or for the 
« ſecurity of the payment of any debt or ſum of 
money due from ſuch bankrupt at the time of his 
becoming bankrupt, or any part thereof, be- 
« tween the time of his becoming bankrupt, and 
« ſuch bankrupt's diſcharge, as a conſideration, or 
« to the intent to perſuade him, her, or them, to 
« conſent to or ſign any ſuch allowance or certifi- 
« cate, ſhall be wholly void, and of no effect; and 
« the monies thereby ſecured or agreed to be paid, 
cc ſhall not be recovered or recoverable; and the 

cc Fay 
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« party ſued on ſuch bond, bill; note, i or 


_ © agreement, ſhall and may plead the general iſſue, 
« and give this act . the ſpecial matter in evi- 


« dence. 
Turk can be no doubt, from a compariſon of 


the words of this ſtatute with thoſe of the two pre- 


ceding ones, that the ſame determination would be 
given againſt an innocent indorſee in this caſe as in 
the two former : But in none of the caſes is he al- 


together without remedy, for he may ſue the in- 


dorſor on his indorſement, becauſe as between them 
it is a new bill, and no inquiry can be made into 
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the original conſideration. ; . 


Ir has been obſerved, that except in the parti- 
cular caſes above-mentioned, the defence ariſing, 
from the illegality of the conſideration, cannot be 
ſet up againſt any other plaintiff than the perſon 
who was privy to the original tranſaction : But this 


rule muſt be confined to the ordinary caſe of a bill 


or note, indorſed before it was due; for it has been 


repeatedly ruled at Guildhall, that wherever it ap- 
pears that a bill or note has been indorſed over, 


D. per Buller 
J. at Laun- 
ceſton Spring 
Aſſizes 1788 


ſome time after it is due, which is out of the uſual 


courſe of trade, that circumſtance alone throws 


ſuch a ſuſpicion on it, that the indorſee muſt take it 
on the credit of the indorſor, and muſt ſtand in the 


ſituation of the perſon to whom it was payable. 
THEREFORE in an action by the indorſee of a Pro- 

miſſory Note payable on demand, againſt the maker; 

the defendant was admitted to give evidence that 


the note had been indorſed to the plaintiff a year 
and 


Banks v. 
Colwell, at 
— 
1 
A 1788, 
beſure Rul- 
ler J. cited 
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and a half afterwards ; and to impeach the confi. 


deration by ſhewing that it had originally been 


given for ſmuggled goods, and that payments had 


been made upon it at ſeveral times. And though 
no privity was brought home to the plaintiff, Mr. 
' Juſtice Buller nonſuited the plaintiff. | 


Bur the generality of this rule was doubted is 


Lord Kenyon, though the other three judges adopted 


it in its extent. It is however generally agreed 
that it ſhall prevail, wherever it appears on the face 
of the note or bill, that it has been diſhonoured, or 


if knowledge can be brought home to ne indorſee 


| that it had been fo. 


Brown v. 


Davis. 
Term 
p. 80. 


THEREFORE in an action by the dots of a Pro- 
miſſory Note againſt the maker, where the note ap- 


| peared to have been noted for non-payment, and 


indorſed after it became due, the defendant ſhall 
be admitted to ſhew that the note was paid as be- 


tween him and the original payee, from whom the 


plaintiff received It. 
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How ſtated, 194. 


PROCURATION, 
What, and how it operates, 33. 


PROTEST, . 
What, 136. 
Noting and Notary, 136, 137. 
Within what time to be made, 137. 
For non-acceptance, 166. 
How ſtated in pleading, 193, 195. 
For non-payment, 138. 
How ſtated in pleading, 193, 195. | 
For better ſecurity, 139. | | 
Effect of, 140. | | 
Where original bill loft, may 1 made on copy, 139, 149. 
On inland bills, 143148. 
Acceptance, ſupra, what, 152, 153. 
By whom it may be made, 232. 
| How made,  ; + 
Payment, ſupra, 154, 155. 
How ſtated in pleading, 196. 
REMEDY on a BILL or NoTs. | 
By Action, 175=177. 
By whom, 275=178., 
- Againſt whom, 275178, 199. 
In caſe of _ 20009202, 


U SATISFACTION, 


SERVANT 5 


UsSANCE, 


INDEX. . 


SATISFACTION, 6 
What ſhall be, 112, et infra. 
Holder « can have but one, 198, 199. | 


May accept, &c. for his maſter, 33. 

When his acceptance fhall bind himſelf, 86, 87. 

Whether — to be Rated i in . * : 
SET. 

Bills; in foes. 12. 

Their form, 14. / 1 

How ſtated 1 in pleading, 196: 2 


SIGNATURE 1 
of the drawer, whahet deity to FINE? 188, 189. 
Of the acceptor, needs not be expreſsly ſtated, 2 vo. 
By two joinfly or feretally; o lated, 556. ag 
By partners; how ſtated, 338g. _. 
By a ſervant, 33, 86, 87. | 

How ſtated in pleading, 189. 

When neceſſary to be proved, 203-206, 268—270, 
How proved, 268—270, 273. 


* 


STAMPS, EE 
Where bills and notes WE be ſtamped, 27, 22, 
Where not, 27. 
Penalty, &c. 24. 

STYLE, | 
Old and new, 7. 

TIME, 6 N . 
How calculated on a bill or note, 6, 7, 8. 


TRANSFER of BILLSs and Nor Es, 


How effected, 88, et infra. 
By whom made, 102-108. 


® UNDERTAKING 


Of the drawer of a bill, 109, 110. F 
Of the acceptor of a bill, or maker of a note, x56, et infra, , 
Of the indorſor, 111, 112, - 
Of the holder, 117, et —_ 125. 


What, 4. 
Its length, 4, gc” 
Muſt be ſtated in pleading, 188, 
WAIVER 


| IND E Xe 
Waiver | | 
Of acceptance, what will amount to, 2; £57 1606+, :..: | 7 1 
of remedy againſt indorſor, 165. | | 85 | A 
— G_ 165, et infra, | 8 9 ll 
WiTNEss 5 
To a bill or note, when neceſſary, 65—67. | | | 
To an indorſement, 67. e | " 
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